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Our Paris Office 


The Paris Office of this Bank has returned to its former 
quarters in the historic building known as the Hotel de 
Coislin, at No. 4 Place de la Concorde. 


The Guaranty Trust Company has maintained an 
office in Paris since 1917. During the first World War 
this Office rendered service to our Government and to 
our armed forces in France. In the years of peace it 
served a large clientele of American and foreign com- 
mercial interests and individuals. 


It is a matter of gratification again to be able to 
offer the services of this Office in the furtherance of 
international trade. 
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WHAT’S THE USE OF CAPITAL? 


Time to Hear from the Silent Partner of American Industry 


Editorial 


HE value of Capital—to employee 

productivity and public benefits 
—might be called “The Great Amer- 
ican Mystery.” Only a few corpora- 
tions have started to describe the 
functions in the Capitalist system 
though it is basic to private enter- 
prise. 

The financial affairs of large cor- 
porations, at one time considered the 
concern only of the stockholders, have 
become practically public property, 
but are generally still reported on a 
basis which is either not understood 
or misunderstood by the public. 

Labor contributions and rights 
have been well publicized; the 
achievements of management, sales- 
wise and in technical developments, 
have been widely heralded. But the 
role of the stockholders’ investment 
has received little dramatization. 
Financial: statements and the finan- 
cial side of annual reports are still 
too often on the basis of balance-sheet 
and profit-and-loss figures unintelligi- 
ble to the employee or public—a 
hangover from the days when they 
were designed only for the financially 
sophisticated and large stockholder. 


Today, CAPITAL is everybody’s busi- 
ness; the impacts of public regulation 
and taxation and labor relations on con- 
tinuing productivity and attractiveness 
to risk-money testify to the need for 
popular education in the social as well as 
corporate usefulness of tools, plant and 
equipment. The right to “wages,” which 
we call profits, is under suspicion or at- 
tack; profitability needs publicizing in 
terms of net after taxes and related to 
the work they help accomplish. Without 
Capital we could not have provided the 
Arsenal of Democracy. 


That story is too little known, has -re- 
ceived too scant attention from the peo- 
ple who are its benefactors. On the other 
side are the vocal advocates of state so- 
cialism, filling press and air-waves with 
false diagnoses of economic salvation or 
false interpretations of “profits” as being 
anti-social. For example, the American 
Federationist of the A. F. of L. recently 
published this commentary: 


“Industry propaganda during the 
war has made much of the fact that 
corporations are paying the highest 
taxes in history. True, corporations 
are paying out vast sums in taxes. But 
there’s a reason for it. The reason is 
that corporations are making terrific 
profits.” 
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A simplified Annual Report of the American 
Railroads in their third year at war. 


Effective illustration used in current advertising of Association 


of American Railroads. 


What is not noted is that volume has 
increased tremendously—to meet vast 
war demands in addition to civilian re- 
quirements—and that profit per unit is 
actually smaller. Sales costs are also 
down for plants supplying one customer 
—Uncle Sam—but will be increased upon 
reconversion. Nor is mention made of 
the many lean years when dividends were 
not only reduced but often omitted. The 
year 1939 was the first in ten years in 
which corporate earnings were sufficient 
to currently pay such dividends as were 
maintained. Such facts should be brought 
home to repair this neglect in public edu- 
cation and to give a balanced, informa- 
tive picture of Capital as the siamese- 
twin of Labor and Management. 

Old stereotyped forms of financial re- 
porting — for transportation, utility, 
manufacturing and other industries as 
well as for banking — have not only 
failed to give an understandable picture, 
they have provided ammunition for the 
ideological or demagogic sharpshooters. 

An ACCOUNTING FOR THE STEW- 
ARDSHIP OF CAPITAL is needed, and 
can be provided through periodical and 
other forms of advertising, through an- 
nual reports, geared to employees and 
public as well as to the democratic ranks 
of today’s and tomorrow’s stockholders. 

Who puts up all these capital funds of 
a corporation? Who gets the benefit of 
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these “operating earnings’? 
Why should profits be distri- 
buted as dividends instead of 
to the “men who produce the 
goods”? Is it a good thing for 
any corporation to have so 
many millions of dollars in re- 
sources—and what are _ re- 
sources? Aren’t those profits 
exorbitant and a sign of war 
profiteering? What does this 
capital do to earn its keep? 

These are but a few of the 
questions that need answering 
by the trustees of the invested 
savings of America, lest they 
be answered in the negative by 
, false prophets and through 
their teachings by a public 
suspicious of the private en- 
terprise system, because they 
are uninformed of its contri- 
butions to them. 

A few foresighted corporate manage- 
ments have pointed the way to this public 
accounting for industrial trusteeship of 
capital, through readable, illustrative re- 
ports. The practice should be general, 
and immediate. 


Trust Funds Up in Three States 


Trust funds administered by state trust 
institutions in Pennsylvania on December 
30, 1944, amounted to $3,922,404,482, ac- 
cording to the Banking Department’s re- 
cent statement. This was an increase of 
almost $72 million. Corporate trusts de- 
clined almost $200 million to $4,415,712,- 
419. 

The trust departments of Connecticut 
state banks and trust companies, as of Sep- 
tember 30, 1944, were administering $577,- 
030,902 in 11,126 accounts, compared with 
$574,000,417 in 11,151 accounts the year 
previous. Commissioner Richard Rapport 
points out that the Middletown Trust Com- 
pany, with $2,987,499 in 134 trust accounts 
on September 30, 1943, consolidated with 
the Central National Bank during the year, 
and therefore these figures (being for a na- 
tional bank) are not included in the new 
totals. 

In Massachusetts, 46 state trust compan- 
ies reported trust funds of $1,257,723,000 
under administration on December 30, 
1944. A year earlier, 47 departments had 
$1,226,191,000. Of these amounts, be- 
tween 49 and 50% was invested in stocks. 
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BANK EARNINGS FROM GOVERNMENT 
BONDS 


Increased Profits from War Loans Need Explanation 


Editorial 


ORPORATION earnings, showing on 

the whole a great increase during the 
war years—in gross or before taxes— 
have provided a target for opponents of 
the private enterprise system and for 
misleading representations to labor and 
the public. Quite forgotten, often inten- 
tionally, is the fact that corporations had 
to dip into surplus to carry even the re- 
duced scale of dividends in several years 
during the thirties; that a great many 
owners received no return at all for years 
and even lost heavily in the principal 
value of their investments. 

Now the banks are making substantial 
earnings, and the press and radio, gov- 
ernment and other releases are carrying 
such items as: 


“Bank Reports Operating Earnings of 
$15,000,000.” 

“Ten Banks Over Billion in Assets.” 

“Bank Adds to Profit Fund.” 

“Adds $6,000,000 to Surplus.” 

“Profits Up in Commercial Banks.” 


The public is also being reminded that 
among the costs of the war is a matter of 
some $4% billions of interest charges, 
that post-war budgets estimate up to $6 
billions of annual payments to govern- 
ment bond and note holders. Coinciden- 
tally, it is being more widely remarked 
that a large share of these bonds is held 
by the nation’s banks, in fact, that they 
account for 56 percent of the total assets. 


This situation is fraught with danger 
of misconstruction and can be made poli- 
tical capital by unscrupulous bank-baiters 
and socialists, particularly if the public 
is first fully aware of it through the “sen- 
sational disclosures” method, without un- 
derstanding the cause and effect. Yet 
little is being done to inform the public 
of the banks’ position: public statements 
about a bank’s large investments in “sup- 


porting the war effort” or patriotically 
buying Uncle Sam’s bonds meet with 
skepticism in some quarters on the basis 
that “after all, they get paid for it, and 
that’s their business.” It is time that 
banks make their position clear, and ob- 
tain the specific cooperation of the gov- 
ernment to back up this perfectly normal 
and desirable funding operation. 

Instead of financial statements which 
seem to boast of great increases in assets 
and earnings, or reports to stockholders - 
or the press which disclose as little as _ 
possible about the bank’s operations, 
bankers need to take the public into their 
confidence—if they expect to have the 
confidence of the public, and of their em- 
ployees. After all, over half of their 
earning assets is in government securi- 
ties and half of all their earnings are 
from interest and dividends on securities, 
three-quarters of which are governments. 
It will require no superior intelligence or 
oratory to describe to the people, or vot- 
ers of this country the simple transaction 
by which a hundred million dollar loan is 


LLIONS OF DOLLARS BILLIONS OF DOLLARS 


1939 1940 


Government Security Holdings of Banks in Leading 
Cities. Guaranteed Securities Excluded. Data not 
Available Prior to February 8, 1939; Certificates First 
Reported on April 15, 1942 (Latest figures are for 
February 14). 
Federal Reserve Bank of New York, ‘‘Monthly 
Review,”’ March 1945. 
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made to the government—at a certain 
rate—by the simple process of adding a 
contra item of $100,000,000 to the deposit 
side of the ledger. Voters today wield 
such influence over fiscal policy that 
bankers dare not wait until they are 
charged by rabblerousers with profiting 
from the war, or attacked by advocates 
of printing press borrowing, “to save in- 
terest costs.” 


As Allen Sproul, president of the Fed- 
eral Reserve Bank of New York, very 
properly pointed out, at a recent bankers’ 
meeting, “there are at least three groups 
which have an interest in what you do 
with your earnings: your employees, your 
‘ customers and your stockholders.” <A 
fourth might be added: that part of the 
public who have no or only nominal rela- 
tions with banks. Mr. Sproul urged a 
good hard look at the price being charged 
for money lent, and the price being paid 
for money borrowed-—deposits. 


He also pointed out that wages of bank 
employees, as a group, had fallen behind 
during the war. They have been penal- 
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ized more than the average in declining 
purchasing power of income. While sal- 
ary ceilings have been rigidly enforced 
by the government—as against both out- 
right and devious means of increasing 
many industrial payrolls—the “formal’’ 
cost of living has increased by 30%. Can 
we suppose they look with equanimity on 
the fancy wages in many other lines of 
business or industry, or are warmed by 
massive figures “added to profits” or 
“transferred to surplus”? Explanation 
is deserved, that these are further guar- 
antees of continued employment stability 
—the security which has often been the 
main reason for their remaining on the 
job. 


It would seem an urgent matter to 
show the public what war financing re- 
quires, to point out that the excess pro- 
fits tax applies to banks too, and to show 
that interest rates are the only brake on 
printing press money and the inflationary 
chaos and ruin that would follow. More 
bankers and banks must take initiative 
in interpreting their own functions and 
economic phenomena to the public. After 
the war too, the banks will doubtless have 
to absorb billions of dollars of war bonds 
redeemed by a goods-buying public. 


As to the bank stockholders, while they 
have suffered in silence during years of 
frequently honorary or vanished divi- 
dends, caution has been advised in any 
considerable increases; adequate reserves 
are in order for their protection too. But 
for the employees, where the banks had 
not established cost-of-living or other 
bonus, pension or profit-sharing plans 
before the current restrictions, the an- 
swer may well be the establishment of 
pension or profit-sharing trusts to accum- 
ulate reserves and give continuing em- 
ployees a vested interest in the welfare 
of the bank. The tax laws favor such 
consideration, and it certainly makes for 
good public as well as employee relations. 


A hush-hush policy is potentially dan- 
gerous, especially in a democracy, and on 
this situation of increased bank earnings 
derived from war loans to the govern- 
ment, strong financial leadership should 
come from the bankers; if they fail to in- 
form the people it will be done by eco- 
nomic iconoclasts. 
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EXCESS PROFITS TAX ON SPECULATION 


N recent months stock prices and values of urban and farm land and 

buildings have been rising significantly. That this rise has become dis- 
turbing to some of our leading officials is clear from the proposal by 
Chairman Marriner S. Eccles of the Board of Governors of the Federal 
Reserve System for a high excess profits tax on stock and real estate 
profits. Secretary of Treasury Morgenthau has also expressed concern 
with this problem. According to reports, the proposed tax would be equal 
to 90% of the gain on property and securities which were held for less 
than two or three years. Property held for a longer period of time would 
be subject to a declining tax. This tax would remain in effect for the 
period of the war and the transition. 

The fundamental criticism of this proposal is that it deals with results rather 
than with causes. It aims to eliminate symptoms, that is, the price rise, rather 
than the fundamental causes which have led to this price rise. Why are property 
values increasing? Several forces have been at work, of which the following are 
probably the most important. Huge sums of idle cash have been piling up in the 
hands of individuals during the war. Savings are currently at the rate of $35 bil- 
lion per year, with only some half of this total being used to buy War Bonds. This 
large volume of excess cash is constantly seeking new outlets. Since 1939, adjusted 
demand deposits have increased by 124%, Federal Reserve notes by 338% and Fed- 
eral debt by 460%. This expansion is one of our present inflation problems. 

While the volume of cash has been increasing, the opportunities for new in- 
vestments outside of government bonds have shown little or no expansion. Private 
building is curbed by wartime restrictions and the supply of new securities re- 
mains relatively low. In the securities field, several factors in addition to those 
mentioned above have contributed to rising values. Corporations are currently 
retaining about half of their earnings to meet future contingencies. The failure 
to distribute all of these earnings as dividends currently thus is increasing the 
assets behind the securities. Moreover, corporate profits have risen substantially 
above pre-war level. At the same time, the capital value of a given dollar of earn- 
ings has been increased by the steady decline in interest rates. The proposed ex- 
cess profits tax on speculative profits does nothing to attack these fundamental 
causes, and hence will not correct the situation at which it is directed. 

Not only will this tax fail to correct the existing situation, but it will also 
have certain adverse consequences, the more important of which are noted below. 
Such a measure would undoubtedly discourage the flow of capital into new and old 
securities. This in turn would have adverse effects upon ‘post-war employment. 
To furnish jobs for a record number of persons after the war, large amounts of 
new investment in new industries as well as old industries will be necessary. In- 
vestors will want “a run for their money.” With a 90% excess speculative profits 
tax, the cards will be stacked against them. It will undoubtedly reduce the number 
of buyers and sellers for any particular security. The result will be much thinner 
markets. 

Where it becomes necessary to liquidate securities and property, sharp con- 
cessions in price may become necessary, with the resulting serious inroad upon the 
amount of the corpus. Moreover, the entire supply-demand equation in the market 
will be changed since such a tax would affect the willingness to buy and sell—in 
erratic and unpredictable ways. 

The consequences noted above go to the heart of our post-war economy and 
will influence directly the number of jobs available for returning veterans as well 
as war workers. Congress must be urged not to adopt a measure which will lead 
to such serious consequences. 
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RECONVERSION TAX PAYMENTS 


O meet the reconversion needs of industry, Congress has wisely made 

available several types of tax relief. An interesting analysis of these 
tax provisions is contained in The Guaranty Survey of February 27, 1945. 
These provisions include: 


(a) 10 percent post-war refund of the excess profits tax. 

(b) Carry back provisions which permit offset of past profits against current 
losses. 

(c) Acceleration of amortization of war production facilities for tax pur- 
poses if they have lost their usefulness in less than 60 month period. 


The chief criticism directed against these measures is that there is excessive 
delay in making refunds. As the Survey notes “Business cannot furnish jobs dur- 
ing the reconversion period with cash to be received years later from tax refunds 
and post-war bonds.” Repayments are not timed correctly to meet the conditions 
they were designed to offset. 

Relatively easy adjustments are required to overcome this defect. For ex- 
ample, the bonds issued to cover the 10 per cent refund of the excess profits tax 
could be made negotiable and given a definite maturity date immediately instead 
of postponing this action until the President or the Congress have said there has 
been a cessation of hostilities—a date which may not coincide with the needs of 
the affected business. 

It may be pointed out that these changes are not necessarily because industry 
is already surfeited with liquid assets. While this may apply to many very large 
firms, it is not true for many smaller companies and for those in relatively new 
industries, and it is upon developments in this latter area that we must rely for 
many post-war jobs. A recent NAM study revealed that firms with less than 100 
employees will increase by 75 per cent the number of their workers as compared 
with the pre-war period, while the proportionate increase for large firms will be 
only about one-third as great. Poor timing of tax refunds should not stand in the 
way of jobs which will be urgently required. 


POST-WAR WAGE COSTS 


HE War Labor Board Report to retain the Little Steel formula is a 

major victory in the battle to hold the line against inflation. After 
an examination of the available facts, the report showed what everyone 
knew, namely, that the wages of industrial labor have advanced more than 
workers’ living costs during the war period. The result has been “a sub- 
stantial improvement of the economic status of the average wage earner 
since January 1941.” Moreover, it is clearly demonstrated that the Little 
Steel formula guards only part of the wage line. While this sector is 
being held, its flanks are being steadily turned by indirect wage increases. 
These have become of increasing importance. Thus, from October 1942 
to October 1944, average straight time hourly earnings increased by 13 
per cent, more than two-thirds of which were increases outside of the 
formula. 

Since October 1944, the War Labor Board has permitted further indirect in- 
creases in the steel, textile and meat-packing industries. The Board recognizes 
that “since October 2, 1942, many wage rate schedules have been administered in 
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such a way as to provide increased hourly earnings which would normally be made 
available by adjustments in the wage rate schedules themselves.” In his demands 
John L. Lewis has taken advantage of this weakness in our wage policy by request- 
ing indirect increases aggregating some $2 per day and noting that this would not 
mean a violation of the Little Steel formula. In other words, the Board has col- 
Jaborated in doing indirectly what it dces not permit to be done directly. How- 
ever, there is some compensation in the fact that inflation proceeds at a slower rate 
through the indirect route than it would if the controls over general direct wage 
increases were to break down. 

The Board also refused to recommend a general wage increase to go into effect 
after V-E Day. However, it did recommend a program which would freeze war- 
time abnormalities in the peace time wage structure. Thus, after referring to the 
increase in earnings attributable to “accelerated upgrading” and “an abnormal 
rate of ingrade advancement,” the report calls for “clear and accurate job de- 
scriptions (to) serve as a protection against improper and indiscriminate down- 
grading” and to protect earnings attributable to wartime upgrading “against the 
risk of shrinkage.” But the maintenance of these rates can only result in a dis- 
torted wage structure with inevitable repercussion in the form of business losses 
and fewer job opportunities. The same results would attend the establishment of 
minimum wage rates which is also recommended. A major post-war problem to 
be faced in many industries will be the high wage rates they will be paying after 
the war. The full impact of these cost increases has not been felt during the war 
because of offsetting economies attending the huge volume of war output and the , 
fact that the government has been paying most of the bill. Even if no special ac- 
tions were taken by the government, the experience in 1937-38 reveals clearly 
that unions would oppose bitterly any downward revisions in basic wage rates. 
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The adoption of the suggestions made by the W.L.B. would mean additional rigidi- 
ties in the wage structure. In making investment decisions under these condi- 
tions, increasing attention would have to be given to the relative importance of 
wage costs in each industry. However, offsetting factors which include the volume 
of activity, nature of the capital structure, leverage, etc., will be of considerable 
importance in many cases as the last few years have shown so convincingly. 


OPPORTUNITIES IN POST-WAR HOUSING 


OUSING is counted upon as an important outlet for investment funds 

and as a source of jobs after the war. The accumulated deficiency 
in new housing grew steadily after 1930 and has been increased sharply 
as a result of the wartime curtailment of new building. During the pre- 
war decade only three dwellings were built for each five new families. The 
magnitude of the opportunities in this area of the economy are clearly 
indicated in the estimate that a minimum of a million to a million and a 
half dwelling units will be required per year in the first post-war decade; 
the pre-war average was 300,000 units. But as we saw clearly during the 
30’s, there is a vast difference between potential demand and its realization. 


What are the barriers to achieving this record volume of business? The bar- 
riers can probably be summarized as follows: “high costs mean high prices, high 
prices mean restricted demand.” The building industry is eSsentially small busi- 
ness with all the inadequacies in terms of management, capital, and imagination. 
Moreover, the industry is honeycombed with restrictions which add to costs. Out- 
worn building codes limit the use of new materials and new building techniques. 
Price fixing for materials holds up prices. Wasteful work labor practices are wide- 
spread. Restrictions have been placed on the institution of new developments such 
as prefabrication. 

In addition to these restrictive actions, there are characteristics of the indus- 
try which add to costs. Lack of standardization and the fact that homes are built 
to order have made it difficult if not impossible to obtain the benefits of mass pro- 
duction. The seasonal nature of the industry also adds to unit costs because equip- 
ment is not fully utilized. 

The Twentieth Century Fund has recently completed a comprehensive survey 
of this problem. The following conclusions and recommendations emerged from 
this study: 


Production costs should be reduced through the organization of larger producing 
units, greater use of machinery, and factory-produced parts. 

The anti-trust and anti-racketeering laws should be strengthened to remove the 
restraints in the industry. 

Rid the industry of price-fixing agreements and modernize methods of pro- 
duction and marketing of homes. 

Revision of antiquated building codes to permit the use of new structural mater- 
ials and new methods. 

The federal government should encourage and help finance research facilities and 
should gather and publish regularly information, including volume of house- 
building, family income, sales foreclosures, and related data. 

Tax systems should be re-examined to encourage investment and expansion of 
capital in new producing enterprises in this field. 

Insurance companies, concerned with long-term investment, should be permitted 
to make equity investments in housing for rentals or long-term purchase by 
their occupants. 
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To realize the large potential volume of post-war housing, costs must be re- 
duced so that prices are brought within the means of the low and moderate income 
groups. Unless the low price route is followed, large scale subsidies will be de- 
manded. While some subsidies will probably be unavoidable to provide housing 
for those in the lowest income groups, they will not be required for other groups if 
a program such as that outlined above is adopted to rationalize the building in- 


dustry. 


NO HIGHER PRICE FOR GOLD 


HE large increase in member bank 

reserve balances and in money in cir- 
culation has resulted in a steady decline 
in the reserve ratio. The ratio is rapidly 
approaching the legal limit of 35 to 40 
per cent. The Administration has recom- 
mended a reduction to 25 per cent to meet 
this situation. In contrast to this ap- 
proach, Congress is now considering a bill 
to raise the price of gold to $56 an ounce 
from the present $35 an ounce—an in- 
crease of 60 per cent. At the end of 1944, 
our gold stock was valued at $20.6 bil- 
lion; this action would increase its value 
to $33 billion. Thus, the sponsors of this 
bill reason, we will make a large profit 
and it will become unnecessary to lower 
the reserve ratio since we would have 
“more” gold. 


The proposed rise in the price of gold 
would create the base for a huge addi- 
tional superstructure of credit. As the 
profit resulting from this increase in 
value was spent, the reserves of the mem- 
ber banks would be further expanded and 
the way would be paved for additional 
purchases of government securities with 
the consequent increase in the volume of 
individual bank deposits. Such an action 
can result only in an intensification of the 
fear of inflation and could easily lead to a 
flight from money into goods, securities, 
and property. Moreover, this action 
would, as The Journal of Commerce has 
put it, “undermine the faith in the future 
of the American currency because it 
would demonstrate that tinkering with 
the gold content of the dollar had become 
a national vice.” 


This approach to the current problem 
of reserves is one that cannot be reversed, 
once the price of gold is increased. The 
lowering of reserve requirements to 25 or 


30 per cent need only be a temporary 
measure and one that can be reversed 
easily later on. Thus, money in circula- 
tion today exceeds $25 billion as com- 
pared with about $11 billion at the end of 
1941. Much of this money will be retired 
after the special wartime needs are 
passed. At that time reserve require- 
ments could be restored to their pre-war 
level. A reduction in reserves, not a. 
higher price for gold, therefore, is the 
proper action under these circumstances. 
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Where There’s A Will... 


OR more than a score of years man- 

aging editor of The New York Times 
which he is credited with having convert- 
ed into one of the greatest and most pro- 
fitable newspapers in the world, Carr V. 
Van Anda left one-half of his shares of 
common and preferred stock in the Times 
Company in trust with his son and Cen- 
tral Hanover Bank and Trust Company 
of New York. The trustees were to pay 
the income therefrom to Mrs. Van Anda 


for her life but she predeceased her hus- . 


band, so that, according to the terms of 
the will, the income is to be paid to the 
son. Upon his death, the trust fund is to 
be paid over to the son’s issue and to 
such person as may be his widow, in such 
proportions as the son may appoint in his 
will, and in default of appointment to his 
issue in equal shares per stirpes. The 
other half of Times stock is bequeathed 
outright to the son. 

Of the residue of the estate, one-half 
was directed to be held in trust by the 
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same trustees, to pay the income there- 
from to Mr. Van Anda’s daughter to the 
extent of $1,500 annually, any deficiency 
to be made up out of principal and any 
excess to be paid to Mrs. Van Anda. 
Upon the latter’s death the fund was to 
be paid over to the son, subject to an an- 
nual charge of $1,500 in favor of the 
daughter. The other half of the residue 
was bequeathed to the son, subject to a 
similar charge. Inasmuch as the daugh- 
ter predeceased Mr. Van Anda (by one 
hour) the entire residue passes free and 
clear to the son. 

Herbert L. Pratt, formerly president 
and chairman of Standard Oil Company 
of New York and chairman of Socony- 
Vacuum Oil Company, bequeathed works 
of art including paintings and early 
American and English furniture, to the 
Metropolitan Museum of Art, National 
Gallery of Art in Washington, Yale and 
Amherst. His other tangible personal 
property is given to his five children to be 
divided in a manner agreeable to them. 
Four of Mr. Pratt’s employees receive 
legacies ranging from $2,500 to $7,500. 
The residue of the estate is left in trust 
for the children equally, with power in 
them to dispose of their respective-shares 
by will in favor of their issue. A son and 
Bankers Trust Company of New York, of 
which Mr. Pratt was a director, are 
named executors and trustees. 

* * % 


Judge of the New Haven (Conn.) Pro- 
bate Court for 32 years, John L. Gilson 
left a relatively simple will in which he 
named his wife and The Second National 
Bank of New Haven, of which he was a 
director, as executors. To his wife Judge 
Gilson bequeathed his personal effects 
and $15,000 in cash which he directed to 
be paid within one month after his death. 
To his daughter he gave $10,000, with a 
similar direction. To his brother, who is 
Clerk of the Court, he bequeathed his law 
library and $5,000. The residue of the 
estate is to be divided into five equal por- 
tions, two each to be distributed to Mrs. 
Gilson and the daughter, and one among 
two brothers and a sister. 
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PERSONNEL CHANGES IN TRUST INSTITUTIONS 


ALABAMA 


Birmingham & Montgomery—A. Key Fos- 
ter, vice president and trust officer of the 
FIRST NA- 
TION A-L 
BANK in 
Montgomery, 
resigned to be- 
come vice pres- 
ident of the 
FIRST NA- 
Ti OW A GD 
BANK in 
Birmingham, 
where he will 
have charge of 
the develop- 
ment of new 
business for 
the trust and 
other depart- 
ments. Prior to 
his appointment in Montgomery in October 
1943, Mr. Foster was with the Birmingham 
Trust & Sav- 
ings Co. as 
vice president 
and assistant 
trust officer. 

Lt. Col. Wal- 
ter Kennedy, 
recently re- 
leased from ac- 
tive duty in 
the Army, has 
returned to the 
FIRST NA- 
TEORA L 
BANK in 
M on tgomery 
as executive 
vice president, 
to which post 
he had been promoted, during his leave, 
from vice president and trust officer. 


A. KEY FOSTER 


WALTER KENNEDY 


ARKANSAS 


Little Rock—E. G. Lovell, assistant trust 
officer of COMMERCIAL NATIONAL 
BANK, is now on military leave. 


Pine Bluff—Miss Lucille Mason, with the 
SIMMONS NATIONAL BANK for a num- 
ber of years, was elected assistant trust 
officer. 


Texarkana—Winston Montgomery, vice 
president and trust officer, has been elected 
a member of the board. 


CALIFORNIA 


Los Angeles—Hugo A. Steinmeyer has 
been appointed vice president in charge of 
the legal department of BANK OF AMER- 
ICA, succeeding the retired Edmund Nelson; 
Frank M. Dana, formerly assistant vice 
président, succeeds Mr. Steinmeyer as sec- 
retary. 


Los Angeles—L. W. Craig, C. A. Rude and 
C. T. Wienke, vice presidents of SECUR- 
ITY-FIRST NATIONAL BANK, were elect- 
ed to the bank’s managing committee, there- 
by enlarging the top management group to 
six members, the other three members being 
J. F. Sartori, chairman of the board, George 
M. Wallace, president, and James E. Shel- 
ton, chairman of the executive committee. 
Marshall Holden was elected assistant trust 
officer and is in charge of operations in the 
corporate trust division at the main office; 
Frank L. Humphrey elected trust officer ir 
charge of the Westwood Village branch 
trust department. With resources of more 
than $1,400,000,000, Security-First National 
is now the nation’s twelfth largest bank, 
with 116 offices and branches in Southern 
California. 


DELAWARE 


Newark—Edward F. Matthews, treasurer, 
NEWARK TRUST CO., has assumed the 
duties of Robert J. Boyd in the supervision 
of the trust department. Mr. Boyd, formerly 
secretary-treasurer, resigned to join the 
Security Savings and Commercial Bank of 
Washington, D. C. 


DISTRICT OF COLUMBIA 


D.C.—Mrs. Mabel Walker Willebrandt, for 
nine years Assistant Attorney General of 
the United States, and a nationally known 
corporation lawyer; was made a member of 
the board of directors of the HAMILTON 
NATIONAL BANK. She has been active in 
probate work. 


FLORIDA 


Tampa—John W. Bryan, vice president 
and trust officer of EXCHANGE NATION- 
AL BANK, has also been named a director; 
C.:C. Whitaker, Esq., senior vice president, 
elected chairman of the board to succeed 
Peter O. Knight, resigned. 


West Palm Beach—R. E. Oglesby, FLOR- 
IDA BANK & TRUST CO., became assist- 
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ant vice president in addition to assistant 
trust officer. 


GEORGIA 


Atlanta — TRUST COMPANY OF 
GEORGIA appointed Earl F. Wilson as di- 
rector of the new industrial development 
department. 

La Grange—Pierce Blitch, former yice 
president and trust officer at the Valdosta 
branch of CITIZENS & SOUTHERN NA- 
TIONAL BANK, was elected president of 
the CITIZENS & SOUTHERN BANK OF 
LA GRANGE. 

Valdosta—Vice president A. F. Winn was 
made trust officer at the Valdosta branch 
of the CITIZENS & SOUTHERN NATION- 
AL BANK. 


IDAHO 


Boise—The following changes were re- 
cently made at FIRST SECURITY BANK 
OF IDAHO: J. L. Driscoll, former executive 
vice president in the trust department, elect- 
ed president to succeed E. G. Bennett, con- 
nected with the bank since its formation, 
who became chairman of the board and of 
the executive committee; R. J. Comstock, 
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Jr., vice president, became executive vice 
president. 


ILLINOIS 


Chicago—Miss Dorothy M. Carr was 
elected assistant secretary of the METRO- 
POLITAN TRUST CO. and will head the 
women’s department pertaining to. trust 
matters. 


Chicago—NORTHERN TRUST CO. re- 
cently elected Fred T. Smith, head of the 
trust accounting division, an assistant sec- 
retary. 

Chicago—PULLMAN TRUST & SAV- 
INGS BANK elected vice president and 
trust officer Paul E. Pearson a director. 


INDIANA 


Gary—Basil B. Clark has advanced from 
trust officer to vice president and trust offi- 
cer of GARY NATIONAL BANK. 

Shelbyville—Former vice president G. W. 
Van Pelt was elected president of the 
SHELBY NATIONAL BANK, succeeding 
George C. Stubbs, retired. Earl F. Ham- 
mond was advanced to vice president and 
trust officer; George H. Meiks to vice pres- 
ident and chairman. 

Warsaw — FIRST NATIONAL BANK 
elected Fred V. Hampel cashier and trust 
officer. Mr. Hampel comes from the exam- 
ining division of the department of Comp- 
troller of the Currency. 


KENTUCKY 
Covington—Mrs. Lena W. Morse was 


elected assistant trust officer at COVING- 
TON TRUST & BANKING CO. 


LOUISIANA 


Alexandria—C. A. Broussard, trust officer 
of GUARANTY BANK & TRUST CO., was 
also elected vice president. 


MASSACHUSETTS 
Quincy—lIrving L. Shaw, vice president 
and trust officer, GRANITE TRUST CoO., 
has resigned; Loy J. Bowen, vice president, 
is in charge of the trust department. 


MISSOURI 


Kansas City—Dewey Shillerston, who has 
been handling customer service in the trust 
department of CITY NATIONAL BANK & 
TRUST CO., has been elected assistant trust 
officer. 


NEBRASKA 


Lincoln—Glenn Yaussi, former assistant 
vice president, was promoted to vice pres- 
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ident and trust officer at NATIONAL 
BANK OF COMMERCE; R. E. Miller made 
assistant trust officer and assistant cashier. 


NEW JERSEY 


Clifton—CLIFTON TRUST CO. elected 
Rufus B. Rittenhouse president. He was 
formerly executive vice president and trust 
officer. 

Newark—F, Joseph Elsener was appoint- 
ed an assistant trust officer at the MER- 
CHANTS & NEWARK TRUST CO. 

Plainfield—George E. Volk, vice president 
of PLAINFIELD NATIONAL BANK since 
1939, was elected president to succeed Law- 
rence B. Carey, who resigned to become 
State Commissioner of Banking and Insur- 
ance; Edson B. Day, cashier and assistant 
trust officer, succeeds Mr. Volk as vice 
president. 


NEW YORK 


New York—CITY BANK FARMERS 
TRUST CO. appointed James G. ‘Gaffney 
and Francis A. Wharton assistant trust of- 
ficers. 

New York—FIDUCIARY TRUST CO. has 
elected Pierre Jay honorary chairman of the 
company; Duncan M. Spencer, who resigned 
in 1942 as president to serve overseas as a 
lieutenant colonel in the Air Force, elected 
chairman. 

Rochester — GENESEE VALLEY 
TRUST CO. elected Bruce Percy assistant 
trust officer. 

Rochester — SECURITY TRUST CO. 
named J. Robert Murray assistant trust 
officer. 

Rochester — LINCOLN-ALLIANCE 
BANK & TRUST CO. elected Thomas J. 
Hargrave as chairman of the board. Mr. 
Hargrave, president of Eastman Kodak Co., 
a director of the bank since 1929 and active 
as its legal counsel, succeeds Herbert J. 
Winn. 

NORTH CAROLINA 


Charlotte—R. R. Clontz was promoted to 
trust officer and assistant cashier of COM- 
MERCIAL NATIONAL BANK. 

Elizabeth City—L. L. Winder, assistant 
cashier, has also been named trust officer. 

Gastonia—CITIZENS NATIONAL BANK 
elected R. N. Rosebro assistant trust officer, 
a newly created position because of the 
growth of the trust department. 


OHIO 


Cincinnati—William H. Drach, a member 
of the bar, and with the bank 19 years, has 
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been advanced from assistant trust officer 
to trust officer at the WESTERN BANK & 
TRUST CO. 


Cincinnati—At the NORTHSIDE BANK 
& TRUST CoO., J. H. Shreve, assistant cash- 
ier, was made vice president and trust offi- 
cer. 

Cleveland—Alfred R. Horr recently re- 


‘tired as vice president of the CLEVELAND 


TRUST CO., after 44 years’ service. 

Lorain—F. J. Stack was named chairman 
of the board of the NATIONAL BANK OF 
LORAIN; Harry Nicholl promoted from 
vice president and cashier to president; 
Grace M. Standen from trust officer to vice 
president and trust officer. 

New Philadelphia—CITIZENS NATION- 
AL BANK elected Howard H. Stonebrook, 
former vice president and trust officer, to 
succeed Edward C. Schweitzer as president. 
Mr. Schweitzer became chairman. 

Piqua—Alfred I. Flesh was elected pres- 
ident of THE CITIZENS NATIONAL 
BANK to succeed the late L. M. Flesh, thus” 
becoming the fourth generation to serve in 
an official position with the bank. 

At the DOLLAR SAVINGS 


Youngstown 
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Clark Gable’s Army Air Forces techni- 
color film, “Combat America,” had _ its 
premiere showing in the Palm Beaches re- 
cently in the auditorium of the First Nation- 
al Bank. This film is shown through the cour- 
tesy of the War Loan Office of the Treasury 
Dept. and has been made available in con- 
junction with war bond sales. The film was 
produced and narrated by Mr. Gable, shown 
above with vice president Robert E. Conn, 
while on duty as a major in the Army Air 
Force. 





& TRUST CO., E. Perry Beatty, treasurer, 


was appointed vice president and treasurer. 
Youngstown—Harold A. Welch, vice pres- 


ident, UNION NATIONAL BANK, was 
elected a director and N. V. McMillan was 
appointed assistant trust officer. 


PENNSYLVANIA 


Chambersburg—A. W. EVANS was elect- 
ed acting cashier, trust officer and secretary 
at VALLEY NATIONAL BANK, succeed- 
ing Conrad E. Fogelsanger, resigned. 

Johnstown — The following promotions 
were made at MOXHAM NATIONAL 
BANK: Norman W. Hoffman, elected exe- 
cutive vice president and trust officer; Fred 
N. Scully, elected cashier and assistant trust 
officer; Carl T. Weimer, assistant trust of- 
ficer, elected assistant cashier. 

Philadelphia—Joseph G. Molten, formerly 
trust investment officer in charge of the 
common trust fund, GERMANTOWN 
TRUST CO., was elected assistant vice pres- 
ident. 

Philadephia — THE REAL ESTATE 
TRUST CO. has elected George H. Rennin- 
ger assistant trust officer, John D. Foster, 


trust investment officer, and Joseph E.. 


Greene, assistant vice president and assist- 
ant trust officer. Harvey T. Sayen appoint- 
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ed secretary and assistant treasurer; Robert 
A. Bodine appointed assistant secretary. 


Reading—CITY BANK & TRUST CO. 
elected John D. Heckman president to suc- 
ceed John J. Beaver, resigned. At 37, he is 
one of the youngest bank presidents in the 
country, and had been vice president and 
trust officer in 1944, prior to which he was 
with the Pennsylvania Trust Co. for 10 
years. 


Tamaqua—Herbert Colby was advanced 
from assistant trust officer to succeed the 
date Samuel Folk as trust officer, at FIRST 
NATIONAL BANK. 


SOUTH CAROLINA 


Charleston—Louis T. Parker, trust officer, 
CAROLINA SAVINGS BANK, was also 
elected a vice president. 

Rock Hill—Paul R. Jenkins, assistant 
cashier, was made assistant trust officer 
at PEOPLES NATIONAL BANK to sic- 
ceed H. W. Robinson, who resigned to join 
the Rock Hill National Bank. 


TEXAS 


E] Paso—EL PASO NATIONAL BANK 
promoted Gus Bianche, Jr., to trust officer 
and assistant cashier. 

Galveston — J. E. Meyers, UNITED 

STATES NATIONAL BANK, was promoted 
to vice president and trust officer. Mr. 
Meyers specialized in estate administration, 
is a graduate of the Chicago College of 
Law, and had previous experience in bank- 
ing in New Mexico. He is vice president 
of the American Bankers Association Trust 
Division for Texas, and has.also served as 
chairman of the administrative committee 
of the Trust Section, Texas Bankers Asso- 
ciation. 
Gus succeeds Earle 
Thomas as as- 
sistant vice 
president of 
VICTORIA 
BANK & 
TRUST CO. 


UTAH 


Salt Lake 
City — E. O. 
Howard, pres- 
ident of the 
WALKER 
BANK & 
TRUST CO. 
for 25 years, 
was. elevated 
to the chair- 
manship of the 


Victoria — Ayres 


JOHN M. WALLACE 
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board; John M. Wallace, vice president 
and trust officer, has been named president; 
H. M. Chamberlain, vice president, was ad- 
vanced to the newly-created position of exe- 
cutive vice president. Mr. Wallace, former 
mayor of Salt Lake City and former pres- 
ident of the Salt Lake Chamber of Com- 
merce and the Rotary Club, has been asso- 
ciated with the bank for 23 years. 
VIRGINIA 
Richmond—Kenneth U. Watkins and Rus- 
sell A. Gills were made assistant secretaries 
of VIRGINIA TRUST CO. 
WASHINGTON 
Bellingham—William McCush, an organ- 
izer of the BELLINGHAM NATIONAL 
BANK, was elevated to chairman of the 
board, and Henry P. Jukes, formerly vice 
president, elected president. 
Tacoma—James G. Fosler and John M. 
Gilbertson, trust officers, have been made 
vice presidents of the PUGET SOUND NA- 
TIONAL BANK. 
WISCONSIN 
Madison—Emmett P. Smith, FIRST NA- 
TIONAL BANK, was elected assistant trust 
officer and assistant cashier. 


CANADA 


Toronto, Ont.—Directors of CHARTERED 
TRUST & EXECUTOR CO. have announced 
appointment of D. P. MacDougall and H. 
E. Langford as assistant general managers 
of the Company. Mr. MacDougall has been 
Estates Manager for the company the past 
three years. Mr. Langford was associated 
with the legal firm of Wright and McMillan 
prior to his enlistment with the R.C.A.F. in 
1940, and recently has been Leather Con- 
troller for Canada for the Wartime Prices 
and Trade Board. 


Montreal—Ross Clarkson, general man- 
ager of ROYAL TRUST CO., has been 
named vice president. 


ENGLAND 


London—The Most Hon. The Marquess of 
Linlithgow, K.G., E.T... PC. GCSE, 
G.C.I.E., who joined the board of directors 
in May, 1944, has been elected chairman of 
the MIDLAND BANK LIMITED and of the 
MIDLAND PARK EXECUTOR AND 
TRUSTEE COMPANY LIMITED. He suc- 
ceeds Stanley Christopherson, who retains 
his seat on the board. 








A New Jersey 


COMPLETELY 
TO HANDL 
FIDUCIARY - 


$ 
$ 


NATIONAL NEWARK 
Banking Comp 
New J 


Newark 





Guaranty Trust Co. announced the re- 
opening of its Paris office at its pre-war 
quarters at 4 Place de la Concorde. While 
the Company has maintained a Paris office 
since 1917, when the occupation of the city 
became imminent the principal business was 
first transferred to Vichy and subsequently 
suspended until the present reopening. The 
premises, used by the German occupation 
forces for military purposes, remains un- 
damaged except for slight bullet scars in 
the stonework of the facade, received during 
the street fighting at the time of the liber- 
ation of Paris. Vice president Robert F. 
Loree, head of the Company’s Foreign De- 
partment, is in charge of reestablishing 
operations. 
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Price is Westinghouse Director 


Election of Gwilym A. Price, of Pitts- 
burgh, to the Board of Directors of the 
Westinghouse Electric and Manufacturing 
Company, has been announced by A. W. 
Robertson, Chairman. Mr. Price joined 
Westinghouse in September, 1943, as Vice 
President, his responsibilities including set- 
tlement of war contracts. 


Prior to his election as an officer of 
Westinghouse, Mr. Price had been President 
of the Peoples-Pittsburgh Trust Company, 
of Pittsburgh, following three years as its 
Vice President in charge of trusts, and as a 
trust officer since 1923. Mr. Price is also 
a director of Pittsburgh Steel, South Penn 
Oil, Blaw-Knox, National Union Fire Insur- 
ance and the Peoples-Pittsburgh Trust Com- 


pany. 
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TRUST INSTITUTION BRIEFS 


Birmingham, Ala.—Title Guarantee Loan 
& Trust Company has changed its name to 
TITLE GUARANTEE & TRUST CO. 


St. Louis, Mo.—I. A. Long, vice president 
in the trust department, MERCANTILE- 
COMMERCE BANK & TRUST CO., has 
been appointed by the Mayor to serve on 
the Special Committee on Mass Transpor- 
tation which will plan post-war changes in 
the street car and bus service and consider 
construction of elevated lines or subways. 


Houston, Texas — Stockholders of the 
SECOND NATIONAL BANK and the 
GUARDIAN TRUST CO. voted March 8 on 
consolidation of the two institutions. In 
his announcement, Colonel Bates, chairman 
of the Second National, stated that the con- 
solidated bank will have deposits of approx- 
imately $130,000,000. “But the most strik- 
ing results will be in the trust department,” 
he added. “The consolidation will give the 
Second National one of the largest trust de- 
partments of any bank in Texas. ‘The trust 
volume will be such as to enable the con- 
solidated bank to have an adequate trained 
personnel capable of handling every phase 
of the trust business.” 

This is a merger of the personnel of the 
institutions as well as of the physical assets. 
Clarence Malone, president of the Guardian 
Trust Co., will be vice-chairman of the 
board, and all other officers and employees 
will become members of the staff of the 
consolidated bank. 
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IN MEMORIAM 


WILLIAM C. MURPHY, vice president in 
charge of the trust department, and a direc- 
tor of The Fifth Avenue Bank of New York. 


RUSSELL G. FESSENDEN, president of 
the Boston Five Cents Savings Bank since 
1934, former chairman and president of the 
American Trust Co., and former director 
and chairman of the real estate committee 
of the Old Colony Trust Co. 


CHARLES W. HUMMELL, a director and 
retired vice president and trust officer of 
Federal Trust Co., Newark, N. J. 


ELIOT ATWATER, a trust officer of the 
City Bank Farmers Trust Co. who had been 
with that institution since 1918. He was a 
descendent of the original crown patentee of 
Poughkeepsie, Myndart Van den Bogart. 
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REPLACING OLD LIFE INSURANCE 
WITH NEW POLICIES OWNED 
BY WIFE — ESTATE TAX AND 
OTHER EFFECTS 


JN view of current high estate tax 

rates, there is considerable interest 
among owners of life insurance policies in 
the possibility of saving estate tax on 
part of their life insurance. One such 
plan involves converting present life in- 
surance to paid-up policies in a reduced 
face amount, and having the insured’s 
wife replace the difference by a new pol- 
icy on his life, owned by her and paid for 
out of her independent income. The con- 
tention here is that the husband will be 
reducing his taxable estate by the amount 
of the new policy, with the result that his 
wife will receive a larger net estate at 
her husband’s death. Also, that such tax 
savings would more than offset the pos- 
sible loss of other valuable benefits con- 
tained in the original insurance policy, 
part of which policy would be given up 
by the husband under this plan. A care- 
ful analysis of this situation will indicate 
that definite losses may result from the 
plan. 


From the standpoint of estate taxes, 
the basis of this statement lies in the fact 
that when an insured stops paying pre- 
miums, he automatically increases his 
outside estate each year by the amount 
of the premium plus interest earnings 
through other investment. This is so be- 
cause if he had been using a part of his 
income to pay premiums and ceased to do 
so, at the end of each year he would be 
possessed of additional surplus income, 
which becomes part of his capital. There- 
fore, it cannot be said that the aforemen- 
tioned practice completely frees from tax 
in his estate an amount of money repre- 
sented by the substituted policy. 


For instance, suppose an insured is 
paying an annual net premium of $3,000 
on a $100,000 policy. After a few years, 
he takes paid-up insurance in a reduced 
face amount of, say, $25,000. If he dies 


that first year of replacement, he would 
naturally reduce his taxable estate by the 
full $75,000. But, suppose he lives 20 
years thereafter. As he no longer uses 
$3,000 a year of his income to pay pre- 
miums, he invests it in other fields, 
thereby increasing his estate capital out- 
side of life insurance. In 20 years he 
has, therefore, added to his taxable es- 
tate $60,000 plus the net income, after in- 
come taxes, earned by such outside in- 
vestments. Under such conditions, there 
is little or no reduction in his taxable es- 
tate by taking paid-up insurance in a re- 
duced face amount. The tax decreases 
each year he lives. The same situation 
applies in the case of a man who pays pre- 
miums out of capital, current income be- 
ing completely used up for living ex- 
penses. Here, if he keeps his original in- 
surance in force, he reduces his outside 
estate by $3,000 every time he pays a pre- 
mium. 


The main objective of this replacement 
plan is to provide the wife with a larger 
net estate after the husband’s death. 
Therefore, we must also consider her own 
position in replacing the aforementioned 
$75,000 with new insurance on her hus- 
band’s life. Assume that at the time this 
replacement is made, the $75,000 of new 
insurance would also bear $3,000 net an- 
nual premium because of the husband’s 
then attained age. She then must use 
that much of her own income for invest- 
ment in.the new policy. If the replace- 
ment were not made, this $3,000 a year 
would be accumulated by her in other 
forms of investment. (For purposes of 
this comparison, we exclude the possibil- 
ity that if the wife did not pay the pre- 
mium, she would have spent a like sum 
and, therefore, would not have increased 
outside savings. ) 


The table on page 262 compares the 
net results to the wife of following the 
replacement plan. If the husband should 
die the first year after replacement, the 
wife would be $19,000 better off. But if 
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ILLUSTRATIVE TABLE 


Husband (Insured) 
Dies First Year 


Replace- 


Original 
ment Plan 


Plan 


Husband’s Estate— 
Securities & Other 
Property 

Life Insurance Owned 
by Husband 


$200,000 $200,000 


100,000! 


25,000° 


Taxable Estate, Be- 
fore Exemption 
Approximate Estate 
NN oe es aes 


$300,000 $225,000 


64,000 42,000 


Net to Wife ___... $236,000 $183,000 
Wife’s Outside 

Property— 

Life Insurance on 
Husband Owned by 
Wife - sa 

Securities & Outside 
Savings 83,0008 
Wife’s Outside 
Property _ aa 

Wife’s Total Property 

After Husband’s 

Death & Settlement 

of His Estate - _.. $239,000 $258,000 

Profit or Loss to Wife 

Through Using Insur- 

ance Replacement 

Plan 


_$ 3,000 $ 75,000 


$19,000 Profit 


} 





Husband (Insured) 
Dies 20th Year 
Original Replace- 
Plan ment Plan 


Husband (Insured) 
Dies Tenth Year 


Original Replace- 
Plan ment Plan 


$200,000 $231,7004| $200,000 $266,700+ 


25,000 25,000 


100,000 100,000 


$300,000 $256,700 | $300,000 $291,700 


64,000 52,000 64,000 63,000 


$236,000 $204,700 $236,000 $228,700 


35,0008 83,000% 


$ 35,000 $ 75,000 $ 83,000 $ 75,000 


$271,000 $279,700 $319,000 $303,700 





$8,700 Profit $15,300 Loss 


(1) Issued at age 40, approximate net premium $3,000 a year on $100,000. (2) Issued at age 49, approximate 
net premium $3,000 a year on $75,000. (3) This represents the amount of premium money, $3,000 a year at 
3% net compound interest, which wife would accumulate and otherwise invest if the insurance replacement 
plan is not adopted. In order to make an exact comparison any other property of wife is disregarded. (4) 
Added to husband’s original capital of $200,000 is $3,000 a year premium money at 1% net compound inter- 
One per cent interest is used for husband to give 


est, arising because he would no longer pay premiums. 
(5) Reduced face amount of paid-up 


effect to his higher income tax rate on this additional taxable income. 


policy if premiums stop. 


he should die the tenth year, the net pro- 
fit to her is reduced to $8,700. And, if he 
should die the 20th year, the plan would 
result in a net loss to her of $15,300. 

We must also consider the tax position 
of the wife’s estate. As indicated above, 
the replacement plan would result in some 
profit to the wife if her husband dies dur- 
ing the early years. Offsetting this is the 
fact that the proceeds of the policy would 
be included in the wife’s taxable estate 
even if she survives her husband by only 
one day. (The usual five-year period of 
grace allowed by the tax law is not ap- 
plicable to this situation.) This tax in 
the wife’s estate may exceed the saving 


to the husband’s estate. The estate tax 
on the amount represented by the re- 
placed policy is simply deferred until the 
wife’s death; it is never eliminated en- 
tirely in any event. In addition, if the 
wife dies before her husband, the cash 
value of the policy is subject to tax in her 
estate. 

Entirely aside from the estate tax sit- 
uation are other financial reasons against 
this replacement plan. Life insurance 
policies that have been in force for a 
length of time have an investment advan- 
tage not possessed immediately by a new 
policy. The longer a policy has been in 
force, the larger is its reserve, which 
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earns the interest rate of the issuing 
company. Such interest is not subject to 
income tax. As a result, each additional 
year the policy is in force, the interest on 
its reserve pays an increasing propor- 
tion of the cost of the insurance at risk 
in the policy, and pays it out of tax-free 
earnings. Substituting a new policy 
means a start from scratch in building 
policy reserves. 

Furthermore, there is the matter of 
surrender charges in a new policy, where- 
as the old may have outlived the surren- 
der charge period. The effect of dividend 
scales for old as against new policies must 
likewise be considered. There also may 
be other valuable features not afferded 
by newly issued policies. 

Rather than replace existing insurance 
under the plan discussed above, it would 
be far better, where the need for it exists, 
for the husband to retain his present in- 
surance in force, and for his wife to take 
out an additional policy on his life, owned 
and paid for by her. 


263 


TAX SAVINGS AND PENSION PLANS 


F a corporation establishes a pension 

plan on a fixed committment basis both 
as to size of pension and cost, it is un- 
sound to place too much emphasis on the 
tax savings aspect of such a plan. This 
type of plan means that the amount 
necessary to fund the fixed pension must 
be paid by the corporation regardless of 
its earnings. Today’s earnings and tax 
rates are high, with the result that the 
net cost to the corporation, after taxes, is 
extremely low. But a pension plan will 
be in existence when earnings go down 
and tax rates return to a more reasonable 
level. Any appraisal of costs on the basis 
of current tax savings may result in too 
heavy a burden for the future. The es- 
tablishment of a committed pension plan 
must, therefore, be based solely on sound 
corporate finance, uninfluenced by the tax 
situation. 


But in plans where the annual deposit 
by the corporation is governed solely by 








Your Corporate Customers 
Are Interested In 
PENSION PLANS -- NOW! 


Your corporate customers are alert to the advantages which would accrue to their firms 
through the adoption of a well-established, soundly-financed Pension Plan and they will 


doubtless seek your advice and assistance. 


Here’s how you can be fully prepared to aid them: 


Send to us for an outline of one of the Pension Plans which we’ve recently engineered— 
plans formulated to meet our analysis of the employer’s position and his specific aims; and 
of which we have supervised the installation and operation. 


Check those of the outlines in which you’re interested. We’ll be glad to mail them promptly 


with any other information you may require. 


Pension Plan for a small corporation. 
Combination Pension and Profit Sharing Plan 
for a large industrial manufacturer. 

Highly individual type Pension Plan for a 
wholesale distributor. 


O 


Preliminary & Permanent Retirement Plan 


for a Textile Manufacturer. 


O 


Complete Employee Benefit Plan, all-inclusive 
in scope. 


Oo 


WICKENDEN AND ASSOCIATES 


(A Partnership) 


Employee Benefit Programs—Pension, Bonus and Profit Sharing Plans 


295 Madison Avenue, New York 


Washington 


Toronto 2 London 
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the amount of its current earnings, and 
the size of the ultimate pension is not 
pre-established, current tax savings may 
be given full weight. Now is a bargain 
time to get such plans started, for in the 
case of a corporation in the excess pro- 
fits tax brackets, each dollar it deposits 
under this type of plan only costs 14%c. 
This cost is further reduced when con- 
sidered in terms of stockholder dollars, 
for if the plan had not been established 
and stockholders received this 14'%4c cor- 
poration dollar as additional dividends, it 
would be further depleted by the personal 
income tax on the stockholder. 


It is therefore entirely reasonable for a 
corporation to establish an Employees 
Trust based on earnings even though one 
of the motivating factors is the tax situa- 
tion. It has no commitment in the future 
unless it has earnings and then only to an 
extent justified by their size. If it has 
high earnings and tax rates are low, the 
called for deposit stated in terms of a 
percentage of corporate earnings cannot 
prove burdensome to the company. If it 
has low earnings its deposit is reduced ac- 
cordingly. Asa result, a corporation may 
syphon off a portion of its current earn- 
ings into a trust for employees where 
each dollar remains to do 100c worth of 
work in the interests of employees, 
whereas otherwise such dollars are of lit- 
tle value to the corporation and still less 
to stockholders. 


Guaranty Trust 
Company of Canada 


cola Vilelitelm ae Colulllttigehirels 
in Canada 


Inquiries Invited 


TORONTO * WINDSOR 
NIAGARA FALLS * MONTREAL 


2ervision 
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Bank Adopts Profit Sharing Plan 


The profit-sharing plan adopted by Bank- 
ers Trust Company of New York has now 
received all the necessary government ap- 
provals, and has therefore become oper- 
ative as of January 1, 1944. The plan pro- 
vides that for 1944 the bank shall contribute 
5% of its net operating earnings for the 
year, but not more than 15% of the aggre- 
gate salaries of all participants. In each 
subsequent year, the bank will contribute 
on that basis for each quarter and at the 
end of the year make up any deficiency of 
5% based on the full year, subject to the 
15% limitation. Each contribution is to be 
divided among the participants in propor- 
tion to their salaries. 


In each February beginning in 1955 there 
will be distributed to each participant one- 
tenth of the credit to his account as of the 
previous December 31. Upon retirement, 
permanent disability or death, the amount 
to the credit of the participant’s account as 
of the end of the quarter coinciding with 
or next preceding the event, shall be dis- 
tributed to the participant (or his designated 
beneficiary or his estate) within 30 days. 
If a participant ceases to be an employee 
for any other reason 20% of his credit 
will be distributed to him within 30 days 
and the balance, as adjusted by quarterly 
revaluations, will be distributed in four 
annual installment beginning in February 
of the following year. 


Bankers Trust Company as trustee will 
invest the fund in securities of the United 
States or those guaranteed by it. In Febru- 
ary of each year a participant may notify 
the trustee to invest in its complete discre- 
tion all or part of the amount to his credit 
at the end of the preceding year in stock 
of the bank. 


“Participant” means an employee in ser- 
vice on December 29, 1944 who shall have 
been continuously employed by the bank 
since January 3, 1944, and an employee in 
service on the first day of any quarter be- 
ginning after December 31, 1944 who shall 
have completed one year of continuous ser- 
vice ending on or before the first day of 
the quarter and who remains in service 
throughout that quarter. An employee on 
leave in military or civilian service with the 
United States is deemed to continue as an 
employee until 90 days after termination 
of such service. 
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Britain’s Houses of Parliament, looking from the Southern Side of the Thames. 


etter from Aviles 


ARTHUR V. BARBER 
Banking Information Service, London, England 


Foreign Trede 

N the financial world there has been 
| much talk of British export trade, and 
the President of the Association of Brit- 
ish Chambers of Commerce, speaking at 
Glasgow on January 29th, expressed en- 
couragement regarding the recent inter- 
national business conference held at Rye, 
New York State, at which he (Mr. John 
S. Dodd, M.P.) had been present. He had 
formed the view that there is a genuine 
desire for international collaboration be- 
tween the nations and_ particularly be- 
tween the United States and Britain. 


New Financial Institutions 


UCH interest has been 

taken in the inaugura- 
tion and formation of the 
Finance Corporation for In- 
dustry, for large scale indus- 
trial financing, and the In- 
dustrial and Commercial 
Finance Corporation, for as- 
sistance to small and medium 
sized businesses. The banks 
emphasize that both compan- 
ies are designed to supple- 


ARTHUR V. BARBER 


ment the activities of other lenders in the 
field and the function of the new institu- 
tions has been described as filling a gap 
between enterprise and achievement to 
help over the interim period businesses 
which cannot get normal financial accom- 
modation in the first year but would have 
every prospect of commanding it in a not 
distant future year. British industries 
can count on a considerable volume of 
liquid resources for their re-equipment 
and reconversion needs. 


Market for Imported Foodstuffs 


OM WILLIAMS, Joint 

Parliamentary Secretary 
to the Ministry of Agricul- 
ture, on January 31st point- 
ed out that in the war years 
£100 million worth of ma- 
chinery had been placed on 
British farms. Although 
these supply the bulk of the 
food needs of the nation, Mr. 
Williams gave it as his 
opinion that the margin be- 
tween food prices in Britain 
and food prices overseas 


© Fayer 





CANADA 


HAS TWO LEGAL SYSTEMS 


Canada has one civil law Province and 


eight common law; these nine juris- 


dictions naturally exhibit wide differ- 
ences in their statutory requirements 
and business conditions. Through its 
comprehensive Branch organization 
the Toronto General Trusts is in close 
touch with fiduciary niatters and is 
well qualified to offer ancillary service 
in Canada under corporate and 
personal trusts. This Corporation 


welcomes your inquiries. 


CANADA’S OLDEST TRUST COMPANY 


THE 


TORONTO 
GENERAL 
* TRUSTS * 


CORPORATION 


TORONTO MONTREAL OTTAWA WINDSOR WINNIPEG 
REGINA SASKATOON CALGARY VANCOUVER 
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would cease to be large and that though 
new machinery and new knowledge have 
done much to augment British agricul- 
tural productivity, Britain would not be 
self-sufficient. Hence there is little doubt 
that there will always be a large market 
in Britain for imported foodstuffs, for 
animal as well as human consumption. 
There thus seems to be little possibility 
of Britain insulating herself, even if it 
were her intention to do so, from Ameri- 
can sources of food production. 


Modest Firm Sets Fine Example 


We.admire the spunk of the Grey & Bruce 
Trust & Savings Co. of Owen Sound in some 
swift, hard punching in the North Grey 
by-election fray. 

This modest community institution (1944 
net profits $57,000) set all business a good 
example when it spoke up and demolished 
some untruths hurled into the campaign by 
CCFer Noseworthy. 

When that angry and ill-informed social- 
ist declared that monopoly had left a trail 
of ruin in North Grey with workers and 
farmers the victims, ‘The Grey & Bruce 
Trust bought space in the Owen Sound Sun- 
Times and declared that this was casting a 
reflection on the citizens of Grey county. 

“In view of the fact that a large propor- 
tion of our customers are farmers and work- 
ers we believe the public should know the 
facts.” These it set forth. 

In 1944, Grey county citizens bought over 
$9 millions in Victory bonds; a total of $26 
millions in 1942-3-4, 

Deposits with this trust company in 1932 
were $1.1 million; in 1938, $2.6 million; in 
1944, $5.1 million, an increase of 369%. 

“We are proud of our standard of living in 
Grey county and the excellent financial con- 
dition of the county itself,’ declared The 
Grey & Bruce. 

As usual the facts are the best answer 
to the wild and bitter falsehoods of ‘the 
socialist revolutionaries. Grey & Bruce 
Trust & Savings is to be congratulated on 
its forthrighteness in doing its part to spike 
those falsehoods. 

The above story appeared on the editorial 
page of The Financial Post of Toronto, 
Canada’s brilliantly edited and energetic 
weekly journal of business and financial 
affairs. We add our congratulations to the 
officials of the Grey & Bruce Trust Com- 
pany for rendering a true public service in 
the interests not only of trustee protection 
but also of their community. 
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Reproduction of cover of annual report to stockholders of Fifth Third Union Trust 
Co., Cincinnati. Please turn over for survey of trust information in bank reports. 





LMOST without exception trust de- 
PF  conenlet in the United States and 
Canada experienced gains in assets and 
earnings during 1944, according to their 
annual reports to stockholders. Several 
trends are noted. For one thing, an in- 
creasing number of reports are being 
more attractively designed and interest- 
ingly presented. For another, bank presi- 
dents are more frequently citing the ad- 
vantages of trust services and recom- 
mending their use. A third trend exists 
in the growing number of employee bene- 
fit plans being adopted by trust institu- 
tions. 

A new, direct style of bank reporting 
—following the pattern of modern corpo- 
rate statements—is found in the report 
of The Marine Midland Trust Company 
of New York. Carrying out an innova- 
tion of last year, the income account is 
shown in terms of “receipts derived from 
the sale of your Company’s goods and 
services” which “provided the payment of 
labor, purchase of materials, the payment 
of taxes, the payment for the use of the 
tools (Assets) owned by the stockhold- 
ers.” The new, simplified balance sheet 
shows what “others owe us,” what “we 
owe others,” for the difference in which 
“we have cash ($), other securities ($), 
stock of Federal Reserve Bank,” leaving 
($) “evidenced in ownership by 500,000 
shares of stock.” 

A final observation: Four banks ren- 
dered separate reports on their trust de- 
partments—Granite Trust Company of 
Quincy, Mass. (by chairman of Trust 
Committee) ; Wachovia Bank and Trust 
Company of Winston-Salem (by trust de- 
partment head) ; First National Bank in 
Dallas (by bank’s general attorney) ; 
Seattle Trust & Savings Bank (by Trust 
Investment Committee). These are ex- 
cellent examples of reporting on fidu- 
ciary activities, and might well be emu- 
lated in future years. 

Excerpts from available reports, ar- 
ranged geographically, follow. 
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TRUST BUSINESS GROWS 


Annual Reports to Stockholders Reveal Gains in Assets 
and Earnings 


Trust department income represented 

1.8% of gross income of the bank. 
VALLEY NATIONAL BANK, Phoenix, Ariz. 
- 

Most divisions of our Trust Department 
have shown a continually increasing volume 
of business for the past several years. The 
handling of all matters pertaining to the 
huge total of assets of every description 
entrusted to the Trust Department care and 
direction requires that we retain in this 
department men of special training and long 
experience, 

Herbert D. Ivey, CITIZENS NATIONAL TRUST 

& SAVINGS BANK, Los Angeles, Cal. 

e 

The Trust Department’s campaign, featur- 
ing a new Small Estates Department, met 
with an enthusiastic public response and 
attracted nationwide attention. More peo- 
ple placed wills with the bank in 1944 than 
in any of the previous ten years. 

George M. Wallace, SECURITY-FIRST NA- 

TIONAL BANK, Los Angeles, Cal. 

& 

The gross and net earnings of the trust 
department for 1944 were materially better 
than in 1943. The department operated on 
a basis of increased profit for the year not- 
withstanding the cost of conducting a trust 
business is currently greatly increased over 
what it was in years past. The future pros- 
pects for trust business are, I believe, some- 
what improved over a year ago. 

Ben R. Meyer, UNION BANK & TRUST CO., 

Los Angeles, Cal. 

t 

This, the twenty-first year of operation 
of the Trust Department, has been its most 
successful, both as to aggregate of trust 
assets under its management and gross and 
net earnings. Total carrying value of its 
fiduciary accounts is $23,898,000. Of this, 
the sum of $18,979,000 in private trusts 
represents in the main living trusts and 
agencies, and $4,918,000 in court trusts is 
comprised principally of assets held as trus- 
tee under wills. Assets are made up of 
$9,010,000 in bonds, $10,676,000 in common 
and preferred stocks, $987,000 in real estate, 
$2,462,000 in cash, real estate loans and 
sundries, and $760,000 in First National 
Fund “A.” Total assets held increased 
$3,000,000 during the year. Services of the 
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Department for the year resulted in gross 
earnings of $132,000. 

Wills deposited in the Department and in 
which the bank is named as Executor or 
Trustee, or both, now total 519, of which 
78 were deposited during 1944. 

The Common Fund, established on July 
1, 1942, continues to grow, with 67 accounts 
participating. 

F. J. Belcher, Jr., FIRST NATIONAL TRUST 

& SAVINGS BANK, San Diego, Cal. 

od 


Trust Department earnings were approx- 
imately 57 per cent higher than in 1943, 
and established a new record for this grow- 
ing department. All trust activities showed 
a gain for the year; growth of court trust 
business was particularly gratifying. Wills 
in which the bank is named are now matur- 
ing in greater number. 

L. M. Giannini, BANK OF AMERICA N. T. & 

S. A., San Francisco, Cal. 


The continued growth of this department 
is a reflection of the confidence in whch it 
is held as well as a better understanding on 
the part of the public of the value of trust 
services. 

W. H. Thompson, ANGLO CALIFORNIA NA- 

TIONAL BANK, San Francisco, Cal. 

s 


The Trust Department continued to make 
progress and has at least maintained its 
share of new trust business. 

I. W. Hellman, WELLS FARGO BANK & 

UNION TRUST CO., San Francisco, Cal. 

- 


The Trust Department has had an active 
and successful year. It has played its part 
in the war effort both in the handling of 
a large volume of purchases of Government 
bonds and in assisting men in the Service 
and their families with their financial af- 
fairs: It is serving a larger number of 
customers and is managing a greater vol- 
ume of assets in the Personal Trust Depart- 
ment than ever before. At the close of the 
year this department’ reported 1,609 
accounts with a _ total book value of 
$192,981,794, representing a gain in trust 
assets during the year of $12,686,893. 
During the year 48 Agency accounts were 
opened, having a value of $2,068,900, and 
54 trusts were established,. with assets of 
$7,346,800. Our trust customers reside in 
many of the states of the Union and we 
have a substantial volume of business from 
residents of foreign countries. 


R. B. Newell, HARTFORD NATIONAL BANK 
& TRUST CO., Hartford, Conn. 
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Our Trust Department, which is among 
the largest in Connecticut, had an active 
and profitable year, with gross income show- 
ing an increase over the previous year. Total 
funds in the Trust Department at the year- 
end amounted at book values to $86,116,579. 


Edward M. Gaillard and W. Perry Curtiss, THE 
UNION & NEW HAVEN TRUST CO., New 
Haven, Conn. 


The Trust Department showed a substan- 
tial increase in earnings over the preceding 
year, and a very satisfactory increase in its 
assets. One hundred and six new accounts 
were opened and fifty-six closed. The num- 
ber of wills filed in the Trust Department 
where the Company is named Executor or 
Trustee, or both, continues favorable. 


Corcoran Thom, AMERICAN SECURITY & 
TRUST CO., Washington, D. C. 


The Trust Department had a successful 
year, both from the standpoint of earnings 
and new business. The inquiries received 
as the result of a New Business Program 
are many and the results continue to be 
most gratifying. A number of new wills, 
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naming the Company in a fiduciary capacity, 
have been received for safekeeping. 


Ord Preston, UNION TRUST COMPANY OF 
THE DISTRICT OF COLUMBIA, Washington, 
D. C. 

2 


Earnings of the trust department were 
the highest of the company’s history. Es- 
tates and trusts under administration by the 
department increased during the period in 
excess of $1,200,000. 

J. E. Bryan, UNION TRUST COMPANY, 

St. Petersburg, Fla. 

- 

Our Trust Department has enjoyed an- 
other unusually successful year. The new 
business secured in this department during 
1944 shows a substantial increase over last 
year. Because of competent management, 
and the continued interest and support of 
our stockholders and directors, we are 
pleased to state that the net earnings for 
this department are considerably above 
those of last year. 


James D. Robinson & John K. Ottley, FIRST 
NATIONAL BANK, Atlanta, Ga. 


* 
Declining yields on securities of invest- 
ment grade for almost ten years have 
brought serious problems to all trust com- 
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panies and fiduciary agents. During this 
same period we have greatly enlarged our 
statistical, tax, accounting, and advisory 
facilities to better protect the interests and 
supervise the investments of our customers. 
Our rates on trusts and property manage- 
ment contracts, or agencies, were establish- 
ed when interest yields were much higher. 
As the return of investments has declined, 
the expense of these broader services, so 
necessary in this unprecedented period, has 
increased. As a consequence, the revenue 
derived from trust services, which is cus- 
tomarily calculated as a percentage of 
income, is lower. The principal prospect 
for improvement lies in the establishment 
of increased rates for Trust Department 
services in future agreements. 

The protection afforded by competent 
trust service in property management has 
never been more necessary, or more valuable 
to trust beneficiaries, than in present con- 
ditions. Yet it has been and is being ren- 
dered at a lower cost to our customers than 
ever before. Your Company must receive 
adequate revenue from this service if it is 
to sustain its distinguished reputation as one 
of the leading Trust Companies of the 
nation, many of which already found it 
necessary to increase their basis of com- 
pensation. 


Thomas K. Glenn and Robert Strickland, TRUST 
COMPANY OF GEORGIA, Atlanta, Ga. 


The Trust Division is making good pro- 
gress in attracting pension trusts, as well 
as important appointments as trustee under 
wills and living trusts. Receivership and, 
reorganization work has declined sharply 
with better business conditions. We observe 
that our current newspaper advertisements 
and improved new business solicitation are 
producing good resuts. 


Holman D. Pettibone, CHICAGO TITLE AND 
TRUST CO., Chicago, Ill. 


The Personal Trust Division of the Trust 
Department is continuing to show a steady 
and consistent growth. During the past 
year the number of appointments as Execu- 
tor and Administrator of estates has been 
especally gratifying. Corporate Trust Di- 
vision earnings are still being restricted by 
the small volume of corporate financing but 
earnings of the Stock Transfer and Regis- 
trar Division, by reason of additional ac- 
counts and more active markets, materially 
improved. 


Philip R. Clarke, CITY NATIONAL BANK & 
TRUST CO., Chicago, Ill. 
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The business of the Trust Department has 
increased notably in the corporate trust 
division. 

Walter J. Cummings, CONTINENTAL ILLI- 

NOIS NATIONAL BANK & TRUST CO., Chi- 

eago, Ill. 


The Trust Department continues to be 
profitable, although the earnings of the 
corporate trusteeship division remain low. 
Transactions in the stock transfer division 
have increased and it made a satisfactory 
profit. The business of the personal trust 
division has been steadily growing particu- 
larly in the supervised agency service. 


Edward E. Brown, THE FIRST NATIONAL 
BANK OF CHICAGO, ILL. 


The Trust Department has again had a 
very satisfactory year with increased vol- 
ume of business. 


Frank R. Elliott, HARRIS TRUST AND SAV- 
INGS BANK, Chicago, IIl. 


The Trust Department experienced a sat- 
isfactory year, and was selected by an in- 
creasing number of persons to serve as 
executor, trustee, agent or custodian. 


Solomon A. Smith, THE NORTHERN TRUST 
COMPANY, Chicago, Il. 


The Trust Department has experenced a 
gratifying number of new appointments as 
executor and/or trustee under wills. Interest 
is being shown by an increasing number of 
corporations and other employers in the 
adoption of pension and retirement plans. 


Jas. S. Rogan, AMERICAN NATIONAL BANK, 
Indianapolis, Ind. 


One of the most satisfactory aspects of 
the year’s business is the substantial growth 
of the Trust Department. The trust funds 
now administered by that department in- 
creased 20 per cent in the course of the 
year. Estates and trusts amount to 
$39,480,606; personal property held as cus- 
todian, $3,721,459; corporate trusts, $19,- 
906,920. 

Hugh McK. Landon, FLETCHER TRUST COM- 


PANY OF INDIANAPOLIS, Ind. 


Our Trust Department has had another 
successful year. Most of its new business 
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has come from the Personal Trust field, as 
under present conditions the activity in the 
Corporate Trust division remains somewhat 
restricted. We administered and closed sev- 
eral important successions during the past 
year as Executor or Administrator. 


R. S. Hecht, HIBERNIA NATIONAL BANK IN 
NEW ORLEANS, La. 


The Trust Department continued its 
steady growth and enjoyed a very active 
year, especially in the field of Pension 
Trusts, Personal Trusts and Agencies. 


Howard Bruce, BALTIMORE NATIONAL 
BANK, Baltimore, Md. 


In addition to serving as Executor and 
Trustee of Estates and Trusts totalling 
$118,886,029, our Trust Department is also 
acting in the capacity of Agent in the man- 
agement of investments and other property 
with a book value in excess of $47,000,000. 
Other Agencies, including custodianships of ° 
Investment Trusts, total approximately 
$225,000,000. 


STATE STREET TRUST COMPANY, Boston, 
Mass. 
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New quarters of Trust Department, Granite Trust Company, Quincy, Mass. 
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Officers, 


left to right: Loy J. Bowen, vice president; E. Martin Larsen and William J. Griffin, 
trust officers 





The past year has been one of the most 
significant in the entire history of the Trust 
Department. The assets of the department 
showed a net increase for 1944 of $220,009 
to a year-end total of $13,111,291.55. The 
large number of wills and trusts executed 
will involve the future administration of 
property having an estimated value in ex- 
cess of $2,200,000. Persons of the South 
Shore are unquestionably becoming more 
trust-conscious, and the services of this de- 
partment are becoming more actively util- 
ized. 

From an operating standpoint the Trust 
Department is in an enviable position. Just 
prior to the war, much of the older equip- 
ment of this department was replaced and 
a modern machine bookkeeping system was 
installed. During 1944, substantially larger 
and more attractive quarters for the Trust 
Department were opened on the second floor 
of the Bank Building. 

The administrative staff was increased 
during the year by the election of two Trust 
Officers and two Assistant Trust Officers. 
The latter, Mr. Ralph C. Hussey and Mr. 
John Alden, were promoted from within the 
organization. The former, Mr. William J. 
Griffin and Mr. E. Martin Larsen, were 
chosen from sixty applicants. (Here follows 
description of their background.) The De- 
partment will continue under the overall 
supervision of Vice President Loy J. Bowen, 
who has become known throughout the South 
Shore area, particularly in investments. 


A further impetus to the development of 
new trust business should result from the 
splendid public relations program which 
was presented during the past year. At one 
meeting Mayo Adams Shattuck, prominent 
Boston legal authority on trusts, addressed 
a representative group of South Shore at- 
torneys on the subject of “Team-Play in 
Estate Planning.” Not only did this meeting 
prove helpful to attorneys, but it aided our 
new trust officers to become acquainted with 
members of the local Bar. Later, Gilbert 
T. Stephenson, nationally known authority 
and lecturer on Trusts, spoke to an over- 
flow meeting of leading business and pro- 
fessional men on the general subject of 
Estate-Planning. A most gratifying interest 
was shown in the subject. Public Relations 
programs of this nature can greatly assist 
in the development of a trust department, 
and these events which were so well re- 
ceived during the past year will be continued 
on a conservative basis. 


Our President has co-operated whole- 
heartedly and supported fully the moves 
made to qualify the Trust Department to 
provide a modern and complete fiduciary 
service. 


The Committee regrets that Mr. Irving L. 
Shaw’s health has forced him to resign from 
active service as Vice President and Trust 
Officer. 


Kenneth L. Nash, GRANITE TRUST CO., 


Quincy, Mass. 
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The Trust Department, an increasingly 
important part of the bank, continued to 
grow in size and in importance. At the end 
of 1944, personal trust accounts were 
$44,025,422, a net increase of approximately 
2% for the year. Combined securities and 
other property under the management or 
in the custody of the Trust Department at 
the end of the year amounted to $63,211,216, 
an increase of 5.4% or $3,236,418 for the 
year. 


William D. Ireland, WORCESTER COUNTY 
TRUST COMPANY, Worcester, Mass. 


* 

Surplus increased by $20,000, the undi- 
vided profit account increased by $20,685, 
the reserve for contingencies increased by 
$3,990. Gross earnings were $288,070 in 
1944, as compared with $287,156 in 1943. 


Otto G. Wismer, BANKERS TRUST CO., De- 
troit, Mich. 


e 
The Trust Department net earnings in- 
creased moderately in 1944, notwithstanding 
advancing costs. Although the activities of 
the Department are not affected by increases 
in deposits, it is experiencing a satisfactory 
and steady growth. 
Walter S. McLucas, NATIONAL BANK OF DE- 
TROIT, Detroit, Mich. 
* 


The Trust Department continues to render 


fine attention to those of our clients seeking 
trust service and consequently the volume is 
growing. 

W. L. Hemingway, MERCANTILE-COMMERCE 

BANK & TRUST CO., St. Louis, Mo. 

- 

The Trust Department’s contribution 
($49,762) to the Bank’s income ($951,849) 
has continued to be substantial. 

F. Morse Archer, FIRST CAMDEN NATIONAL 

BANK & TRUST CO., Camden, N. J. 

e 

The volume of business in our trust de- 
partment has increased and assets under 
management or administration at the end 
of the year amounted to $29,687,000. The 
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amount was $25,652,000 at the close of 
1943. 


Frederic P. Fiske, MONTCLAIR TRUST CO.., 
Montclair, N. J. 


« 

The Trust Department has had a profit- 
able year. 

Horace K. Corbin, FIDELITY UNION TRUST 

CO., Newark, N. J. 

e 

The Trust Department continued to grow 
in the volume of assets being administered, 
which now exceed $8,000,000, and in earn- 
ings, which again reached a new high 
($20,782. equalling 5.7% of the total oper- 
ating income). Additional accounts recently 
acquired are expected to result in increased 
earnings for 1945. 

Ernest H. Watson, FIRST NATIONAL BANK, 

New Rochelle, N. Y. 

e 

The net current operating earnings of the 
Company for the year were $1,087,524 com- 
pared with $805,806 in 1943. There was a 
general improvement in almost ever cate- 
gory of income, particularly in our Corpor-. 
ate Trust Department, in our Personal Trust 
Department and the interest earned on our 
investments. 

In the Personal Trust Department there 
was an increase in the amount of executor- 
ships and satisfactory additions to our 
Custodian Management Department were 
made. Further progress was made in de- 
veloping trusteeships for corporation em- 
ployee pension funds. 


Gordon S. Rentschler and Lindsay Bradford, 
CITY BANK FARMERS TRUST CO., New York. 


a 

The Trust Department has again shown 
most satisfactory results. A _ substantial 
number of new estates, trusts, custody ac- 
counts and security reviews were received 
during the year and the interest of our de- 
positors in custody accounts with security 
review service is increasing. Gross income 
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was $601,970, out of total bank income of 
$1,851,382. 
Thecdore Hetzler and John I. Downey, FIFTH 

AVENUE BANK OF NEW YORK, N. Y. 

* 

The Company has no restrictions as to 
the size of any fiduciary account which it 
will accept. Its only requirements are that 
the circumstances, conditions and terms be 
such as to compensate the Company reason- 
ably for the services rendered. 


William N. Enstrom and Harry E. Ward, IRV- 
ING TRUST COMPANY, N. Y. 


= 

The gross income of the Trust Depart- 
ment this year was $288,975 (6.77% of total 
earnings), as compared with $308,510 in 
1943 (8.25% of total earnings) and $283,120 
in 1942. Our stock transfer and registry 
activity continued at a high level consistent 
with the general stock market activity 
throughout the year, and augmented by the 
addition of a number of new accounts. 

Our corporate trust work benefited mater- 
ially from the refunding of outstanding bond 
issues for which we act as trustee, and from 
a fair share of the appointments for new 
issues offered during the period. 

The year in personal trust work was sig- 
nalized by the formation of a Discretionary 
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Common Trust Fund, for the mingled invest- 
ment of funds of small trusts for which we 
act as trustee. This is the first such fund 
formed under the recent New York law on 
the subject. We expect that a record of 
growth and good management in this fund 
will attract substantial trusts and estates, 
as well as the smaller ones for which it is 
primarily designed. 
James G. Blaine, THE MARINE MIDLAND 
TRUST CO. of N. Y., N. Y. 
3 
Your Company’s earnings are derived 
principally from trust operations. Income 
commissions in 1944 were higher than in 
the preceding year, but commissions taken 
on principal were lower. Nevertheless, the 
earnings of the Corporate Trust Department 
were substantially greater than in 1943, with 
the result that total income from fiduciary 
operations declined only slightly, from 
$2,655,267 in 1943 to $2,603,886 in 1944. 


Williamson Pell, UNITED STATES TRUST 
COMPANY OF NEW YORK, N. Y. 


® 

The Trust Department has had a success- 
ful year, serving many- new customers in its 
various fiduciary capacities. It has been 
appointed as trustee under pension trust 
agreements with some of Rochester’s oldest 
and best known corporations. This particu- 
lar trust service is growing rapidly. 

We are pleased to report a growth in 1944 
of $1,935,515.36 in the amount of property 
under management of the Trust Depart- 
ment, the total value now being $47,653,- 
373.38. 

George H. Hawks, ROCHESTER TRUST & 

SAFE DEPOSIT CO., Rochester, N. Y. 


2 

The consistent gains in the volume of bus- 
iness handled by the Trust Department dur- 
ing recent years were maintained through- 
out 1944. The total assets being admin- 
istered by the Department increased sub- 
stantialy and now stand at approximately 
$150,000,000. During the past year the 
Wachovia was named as executor in more 
wills than in any year for the past twelve. 
At Charlotte the gain in trust assets was 
48%, and at Salisbury 42%. 

It is gratifying to note that more and 
more persons of moderate means are turn- 
ing to trust companies to handle their es- 
tates. Effective trust service in the con- 
servation of smaller estates and trusts is 
even more necessary to prevent privation 
and to cope with the complex tax and in- 
vestment problems of today. 

That the trust company’s charges are 
most reasonable and moderate is clearly 
demonstrated by the fact that the earnings 
of the Trust Department, while satisfac- 
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tory, have been very modest when one con- 
siders the tremendous volume of properties 
and securities administered and managed 
and the heavy responsibilities involved. 

At present our Trust Department is pre- 
pared to render more than 60 different types 
of fiduciary services. 

Two years ago the Wachovia Trust De- 
partment provided facilities for rendering 
Employee Benefit Trust service and the 
amount of business we are already hand- 
ling is most gratifying. 

Our ability to render effective service to 
small trusts was greatly enhanced with the 
establishment of a Common Trust Fund 
several years ago. The fund now totals 
almost $3,000,000 and 418 separate trust 
accounts are participating in it. 

A survey shows that more than 50% of 
the estates we administered in a recent 
period were valued at less than $25,000. 

The rising real estate market has pro- 
vided the long awaited opportunity to dis- 
pose of a number of residences, certain 
types of farms, and other real estate hold- 
ings in a number of estates and trusts. 
These have been sold during the year at 
very satisfactory prices. 

It is gratifying to us in the Trust Depart- 
ment to know that we are being helpful to 
many persons in the armed forces by taking 
care of their property, investments, and 
other affairs while they are away from 
home. 

Richard G. Stockton, WACHOVIA BANK & 

TRUST CO., Winston-Salem, N. C. 

2 

Our Trust Department has gross earnings 
of $204,427. When the Department began 
business, the administration of estates and 
trusts was a comparatively simple matter, 
as we had neither income, inheritance, nor 
estate taxes. The effect of these taxes has 
greatly increased the need for trust com- 
pany service in making plans for estates, 
as well as in their administration. While 
our Trust Department does no legal work 
and draws no legal instruments, it has dur- 
ing the past year been instrumental in work- 
ing out plans for many of our customers 
and friends to better provide for their fam- 
ilies. These plans take into account the 
terrific tax burden and arrange for its li- 
quidation in a way that will conserve assets. 
More and more people of means are creating 
trusts of various kinds and thus affording 
themselves the opportunity of finding out 
during their lives how their affairs will be 
handled after they are gone. 

Then again, the increasing use of real 
estate as an investment has reemphasized 
the value of our Real Estate Department, 


PARKE-BERNET 
GALLERIES - Inc 


30 EAST 57TH ST., NEW YORK 22, N. Y. 


Public Auction Sales in the 
Settlement of Cstates 


For over 40 years our staff has 
managed practically every notable 
estate containing art and literary 
property which has been dispersed 
at public auction sale. {| A beauti- 
fully illustrated book on, Parke- 
Bernet methods and organization 
together with data on outstanding 
sales will be sent free of charge to 
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which, in conjunction with the Trust Depart- 
ment, has been of great benefit to owners 
of real estate, particularly to those who do 
not want to be known or. deal personally 
with their tenants. 

Trust Department work is intensely hu- 
man in character, and the manner in which 
its affairs are handled becomes traditional 
with the Department. New Officers are 
drawn largely from the ranks, thus assur- 
ing the perpetuation and improvement of 
methods that have been found efficient, re- 
liable and human. In over fifty years, under 
the leadership of Edgar Stark and now his 
son, Wm. A. Stark, our Department has 
built up an enviable reputation for fair and 
considerate dealings. 


John J. Rowe, FIFTH THIRD UNION TRUST 
CO., Cincinnati, Ohio. 


> 
The Trust Department had another satis- 
factory year, adding many new activities 
and trusts. 


H. S. Leyman and Waldo E. Pierson, FIRST 
NATIONAL BANK OF CINCINNATI, Ohio. 


a 
We feel that the work of our Trust De- 
partment, handling estates and personal 
trusteeships, as well as the requirements 
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of corporations, including pension and profit 
sharing trusts, deserves recognition by our 
large number of stockholders and other 
friends. The responsibilities of our work 
as a fiduciary add up to immeasurable 
satisfactions, freedom from worry and a 
sense of well-being for a vast number of 
persons, families and business organizations 
in our population. The popular conception 
of the facilities of a national bank does not 
always include the knowledge that we serve 
as executor, administrator, trustee and in 
other capacties. 

Trust department income for the year was 
$405,735, or 7.09% of total operating in- 
come. 

John C. McHannan and Benedict Crowell, CEN- 

TRAL NATIONAL BANK, Cleveland, Ohio. 

* 

Our Estates Trust and Corporate Trust 
Departments have had a most satisfactory 
year, showing increased volume and im- 
proved earnings. 


I. F. Freiberger and George Gund, 
CLEVELAND TRUST CO., Cleveland, Ohio. 


= 

The Trust Department has enjoyed an 
active and satisfactory year. We have re- 
ceived new appointments as executor and 
trustee under wills, and added to the num- 
ber of living trust and agency accounts. A 
comparison at the year’s end of the total 
trust account assets as well as the number 
of accounts shows the growth in the Per- 


THE 


sonal Trust Division during the year 1944 
to be well above that experienced in any 
of the past several years. Trust Department 


earnings during 1944 likewise have _ in- 
creased. 

The Bank has received numerous appoint- 
ments as trustee under pension, bonus and 
profit-sharing trusts during the past year. 
The significant growth of this type of trust 
business is a reflection of the trend for im- 
provement in employer-employee relation- 
ships. The officers administering these 
trusts have actively cooperated with and 
assisted employers and their counsel in the 
establishment of these plans. It is fair to 
assume that there will be continued growth 
in the Trust Department in this compara- 
tively new and expanding field. 


Sidney B. Congdon, THE NATIONAL CITY 


BANK, Cleveland, Ohio. 
* 

The Trust Department has made substan- 
tial progress during the past year. The 
trend experienced in 1943 in Bonus and 
Profit Sharing Trusts increased consider- 
ably in 1944 over the previous year. 


Willard J. Webb, Jr., OHIO CITIZENS TRUST 
CO., Toledo, Ohio. 
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At the end of 1944 the control value of 
Trust Assets totaled $30,457,328.59 as 
against $26,957,819.41 at the end of 1943, 
an increase of $3,499,509.18. 


_ Carl W. Ullman, THE DOLLAR SAVINGS & 
TRUST CO., Youngstown, Ohio. 


It is gratifying to report a continuing 
growth of our Trust Department. There 
has been a very substantial increase in the 
volume of escrows and safekeeping during 
the year, and we have qualified as executor 
and trustee in several large estates. These 
trusts are profitable accounts since they run 
over a period of years and tend to build up 
the volume of future business. 

People are very conscious in the war years 
of the need for careful estate planning and 
the real value of the specialized services of 
a corporate trustee in handling estate prop- 
erty. It is evident that the personal prob- 
lems in the post-war period should afford 
continued opportunity for the growth in the 
estates trust division. 


R. Otis McClintock, FIRST NATIONAL BANK 
& TRUST CO., Tulsa, Okla. 


Within the past few years the Bank’s 
Trust Department has made remarkable 
strides. Further expansion of the space 
occupied by the Department will be neces- 
sary within the next year or so. (For his- 
tory of Department’s growth, see Nov. 1944 
Trusts and Estates, 441.) 


Paul S. Dick, UNITED STATES NATIONAL 
BANK, Portland, Ore. 


In the last analysis, what we have to offer 
customers is management,:.and management 
is men. A brief recital of the qualifications 
of some of the men who, under competent 
leadership, are responsible for the operation 
of the various divisions of the Trust Depart- 
ment, should be of interest as we discuss 
the accomplishments of the past year. 

The Estate Administration Division has 
on its staff seven members of the Bar of 
Pennsylvania, three of whom are also mem- 
bers of the Bar of New Jersey. 

During the year assets received as the 
result of new appointments as Executor, 
Trustee, Guardian, Custodian, etc., admin- 
istered by this division amounted to approx- 
imately $30,000,000. We have continued 
actively to offer our services as Trustee and 
to assist corporations in the establishment 
of pension, or other form of retirement ben- 
efit trusts for employes. The expansion 
of this service last year to include payroll 
analyses has been of material assistance to 
corporations. 
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The Investment Division has two former 
officers of large New York banks, a former 
professor of economics at the University of 
Pennsylvania and several men formerly as- 
sociated with investment banking firms. 

Steadily increasing interest has_ been 
shown by individual and institutional in- 
vestors in our Investment Supervisory Ser- 
vice. The number of accounts receiving this 
service has increased during the year from 
123 to 193, and the principal value repre- 
sented is now $48,800,000, compared with 
$34,000,000 a year ago. 

We have continued to recommend our 
Discretionary Common Trust Fund as a de- 
sirable medium for the investment of small 
trust estates. During the year new invest- 
ments therein totaled $3,582,389, and as of 
December 31, 1944, the market value of the 
Fund was approximately $20,182,000. 

The Real Estate Division has two grad- 
uate engineers, three former building con- 
tractors, one architect, two lawyers, two 
certified public accountants and six former 
members of well-known real estate broker- 
age firms. ; 

As of December 31, 1944, this division 
was responsible for the management of 3399 
properties, large and small, residential and 
commercial, and 4589 mortgages and ground 
rents having a face value of $44,399,193. 
During the year 1212 properties were sold 
for a total consideration of $14,309,635 
which compares with 942 properties dis- 
posed of in 1943 for a total consideration of 
$9,901,335. The division also collected in 
1944 in full payment, or in partial reduction 
of mortgages held in trust estates, $9,343,- 
478, which compares with $7,162,478 in 
1943. 

As the result of the activities of its var- 
ious divisions, gross earnings of the Trust 
Department amounted to $1,852,150.99 an 
increase of $12,325.03 over the previous 
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year. In view of the volume of work and 
the degree of skill and responsibility in- 
volved, the net profit is still inadequate, but 
we are hopeful that this situation will im- 
prove. 

The Corporate Trust Department shows 
an increase over last year. 


Marshall S. Morgan, FIDELITY-PHILADEL- 
PHIA TRUST CO., Phila., Pa. 


(CONTINUED IN NEXT ISSUE) 
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Canadian Trust Funds Up 


Estates, trusts and agency funds admin- 
istered by Canadian trust companies as of 
December 31, 19438, amounted to $2,842, 
024,096, according to the recently released 
report of Dominion Superintendent of In- 
surance G. D. Finlayson. This figure em- 
braced the totals for Dominion and Provin- | 
cial chartered companies subject to the © 
Superintendent’s jurisdiction ($313,457,- 
551—as compared with $290,630,617) and 
the totals for trust companies chartered 
under Provincial acts which voluntarily re- 
ported their assets ($2,528,566,545—as 
compared with $2,444,979,796 the previous 
year). Net profit realized during the year 
by the latter group was $2,100,976, an in- 
crease of more than $130,000. The former 
group showed $1,010,912, a gain of more 
than 100%. 


0 


Gross earnings of trust departments of 
West Virginia state banks and trust com- 
panies amounted to $132,976 for the year 
ending June 30, 1944, according to the re- 
port of Banking Commissioner A. W. Locke. 
This figure represented 4.09% of total gross 
bank earnings. 
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THE LAWYER AND THE TRUST COMPANY 
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HON. ELI FRANK 


Senior member of Frank, Skeen & Oppenheimer, 
Attorneys at Law, Baltimore, Maryland 


Recently retired from the Supreme Bench of Baltimore on which he 
served since 1922, Judge Frank was from 1904 to 1944 professor of law 
at the University of Maryland from which he received his law degree 
in 1896, the year of his admission to the Bar. One time chairman of the 
Committee to revise laws affecting crimes and punishment, Judge Frank 
was formerly president of the State Bar Association and of the Bar 
Association of Baltimore City. Author of “Titles to Real and Leasehold 
Estates,” trustee of Johns Hopkins University (his alma mater), and 
leader in many religious, civic and philanthropic activities, he is now 
Chairman of the Trust Committee of the Union Trust Company of Mary- 


land, Baltimore.—Editor’s Note. 


HE lawyer is a useful and indispens- 

able factor in modern society. He is 
of ancient lineage. He has not always 
been a popular figure. In times of revolu- 
tion, as Harold Laski has put it, he has 
led the way to the guillotine or the firing 
squad. Shakespeare makes Wat Tyler 
say (in King Henry VI, Part 2), “the 
first thing we do, let’s kill all the law- 
yers.” Yet no one except Professor Fred 
Rodell! could seriously contend that the 
lawyer could be safely or economically 
eliminated. Indeed in our modern com- 
plex civilization, he is more indispensable 
than ever. 

The trust company, a relatively recent 
innovation, also has demonstrated its 
value and importance in our scheme of 
things. 

The province of the law- 
yer embraces many fields of 
activity far removed from 
the realm of the trust com- 
pany and there are many 
phases of the activity of the 
trust company that are 
completely foreign to the 
work of the lawyer. In 
certain limited areas, how- 
ever, the domains of the 
two do impinge and even 
overlap and in some in- 
stances there have arisen 
antagonism and controver- 


1. Woe Unto You Lawyers (1939). 
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sies. Such an instance has occurred as 
the result of the invasion by the trust 
company of what the lawyer rightly has 
held to be his own exclusive territory, 
the practice of the law. 
Let me illustrate such a situation in 
our own experience in Baltimore. Prior 
to 1933, Baltimore trust companies fol- 
lowed the practice of preparing wills and 
trust agreements, either through their 
own officers and employees or through 
lawyers employed for that purpose. That 
this constituted the practice of law and 
thus was an infringement of the lawyer’s 
prerogative will at this time hardly be 
disputed and it had given rise to a legi- 
timate grievance on the part of the bar. 
In that year the Bar Association of Bal- 
timore City and the Corporate Fiduciar- 
ies Association of that city 
negotiated and consum- 
mated an agreement where- 
by the trust companies 
bound themselves no longer 
directly or indirectly to 
prepare wills or _ trust 
agreements and recognized 
the principle that prospec- 
tive testators and settlors 
were entitled to have and 
indeed ought to have the 
benefit of independent legal 
advice in the preparation of 
such important legal docu- 
ments. It is interesting to 
note that by this same 
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agreement it was stipulated that when 
any person is referred by a trust com- 
pany to a lawyer, relative to his will, the 
lawyer should not suggest his own ap- 
pointment as executor or trustee under 
such will. 

Since the consummation of this agree- 
ment, the relations between the bar and 
trust companies in Baltimore have been 
greatly bettered. It is not suggested, 
however, that the opportunity for further 
improvement does not exist. In some 
other communities complete harmony 
may not have been attained. Recently 
the president and other members of the 
Louisville Bar Association instituted pro- 
ceedings to have the Court enjoin six 
trust companies from providing legal as- 
sistance in the drafting and probate of 
wills and in the establishment of trusts 
and trust estates upon the condition that 
they be named as executors and trustees. 

On a national scale, these questions 
have engaged the attention of a National 
Conference Group jointly formed by the 
American Bar Association and the Amer- 
ican Bankers Association, Trust Division. 
I wish that space permitted the inclusion 
herein in full of the statement of policies 
adopted by this group. This joint state- 
ment appeared in the October, 1941, issue 
of Trusts and Estates. In its foreword 
it states that legal services are required 
in connection with many phases of trust 
business and that trust companies are not 
authorized to engage in the practice of 
law, which is restricted to members of 
the bar. It sets out in five articles a de- 
claration of policies for the guidance of 
trust institutions in relation to the prac- 
tice of law and of lawyers in respect to 
trust business. 

Article I forbids trust institutions 
from engaging in the practice of law. 

Article II defines the province of the 
trust institution to be the assistance of 
the customer in the use of its trust ser- 
vices and facilities as related to his busi- 
ness or financial matters. All legal ques- 
tions should be referred to the customer’s 
own lawyer and the trust institution 
should so advise. 


Article III requires the trust institu- 
tion fully to respect and hold inviolate the 
relationship between lawyer and client. 
If requested by its customer to recom- 
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mend a lawyer, it must recommend only 
counsel in a position to advise the cus- 
tomer disinterestedly, preferably submit- 
ting the names of several attorneys in 
whom it has confidence and leaving the 
choice to the customer. 

Article IV relates to the advertisements 
of trust services which must be free from 
offers of legal advice or services, must be 
dignified and not overstate the qualifica- 
tions of the institution nor disparage the 
value of or the necessity for the lawyer’s 
services. 

Article V enjoins the employment of 
testator’s or donor’s counsel to perform 
necessary legal work in the course of ad- 
ministration unless there are compelling 
opposing reasons. 

On the other hand by Article III, while 
reserving the right to advise his client 
with respect to the choice of a fiduciary, 
the lawyer must not seek to displace the , 
institution of his client’s choice unless 
he believes that the true interest of his 
client so requires. 

Within the boundaries thus set up a 
correct and mutually advantageous “way 
of life” for the lawyer and the trust com- 
pany may readily be evolved. 


I 


The trust company is able to render im- 
portant services in the management of es- 
tates and trusts but it cannot completely 
take the place of the lawyer. In the repre- 
sentation of clients over a period of 
years the lawyer acquires a degree of 
knowledge and familiarity with the 
client’s personal problems, business af- 
fairs and other matters of importance 
that is invaluable in settling the client’s 
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estate or in administering a trust created 
by the client. This is a character and 
quality of service for which no adequate 
substitute can be obtained. In addition, 
the lawyer is needed in the solution of 
the legal questions that usually arise in 
the course of the administration of the 
estate. 


On the other hand, there are many re- 
spects in which only' exceptionally 
equipped law offices may be regarded as 
capable of functioning efficiently in the 
administration of estates and trusts. To 
say this is no reflection on the lawyer. 
There was a time before the advent of 
modern tax laws and investment prob- 
lems when the lawyer might, with the 
facilities of the average law office, effi- 
ciently and profitably carry on such work. 
Even then many lawyers already had 
reached the conclusion that they would 
accept no fiduciary appointment except 
in conjunction with a trust company and 
that decision was reached because of the 
unwillingness of such lawyers even then 
to assume the responsibility and the bur- 
den of the administrative, investment, 
tax and accounting work in an estate or 
trust. 


This responsibility and this burden 
have been greatly enhanced in recent 
years, as is clear to everyone with any 
familiarity with this branch of activity. 
Very few law firms have a sufficient vol- 
ume of fiduciary work to permit them to 
secure and maintain the mechanical fa- 
cilities necessary for the efficient han- 
dling of such work. For safekeeping, the 
securities belonging to the estate must 
be kept in a safe deposit box often not 
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convenient to the lawyer’s office. Lawyers 
cannot maintain investment statistical 
departments and must rely upon advice 
from brokers. The difficulty and incon- 
venience of obtaining daily information 
must often result in their failure to keep 
in close touch with frequently and rapidly 
changing market and intrinsic values. 
Most lawyers by their training and expe- 
rience are not equipped to deal with these 
matters. Many lawyers find it difficult to 
keep abreast of the ever changing regula- 
tions and decisions affecting income, es- 
tate and gift taxes and other related 
problems affecting estates. 


On the other hand, the corporate fidu- 
ciary is well equipped in all of these par- 
ticulars so vital in the management of 
estates. 


Illness, absence from the city, court 
and other pressing engagements, death 
and other causes operate singly or com- 
bined to render the lawyer unavailable at 
times when prompt action for the benefit 
of the estate is essential. Postponements 
or inaction may result in detriment to the 
estate. 


The volume of routine work incident 
to the handling of trusts and estates is 
time-consuming and has proved quite 
burdensome to many lawyers, especially 
those with small office staffs. Such work 
includes the collection and remittance of 
income, rendering statements to benefici- 
aries, preparing and filing tax and other 
reports, preparing and filing inventories 
and accounts with the courts. The law- 
yer, in attending to such matters, does so 
at a financial sacrifice. The time con- 
sumed might better be devoted to more 
remunerative work. 


II 


The declaration of policies already re- 
ferred to enjoins that on the one hand the 
trust institution should respect and not 
interfere with the professional relation- 
ship existing between an attorney and 
his client, and on the other hand “an at- 
torney should respect and not interfere 
with the business relationship existing 
between a trust company and its cus- 
tomer.” In all cases, “the interest of the 
client is paramount.” 
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That interest can best be subserved by 
the lawyer and the trust company work- 
ing together in harmony, each making 
the appropriate contribution. Coopera- 
tion is the true answer. Why has the 
lawyer not more fully availed himself of 
the facilities that the corporate fiduciary 
has ready for his service? The answer is 
two-fold. Trust companies too often have 
sought exclusive appointments as execu- 
tor and trustee in order to avoid sharing 
commissions with the lawyer. The latter 
is in fear that if he advises his client to 
appoint the corporate fiduciary in either 
or both of these capacities, he will have 
taken the first step in his own elimination 
from fiduciary appointments as far as his 
client is concerned. If his fears turn out 
to be well founded, the client and his es- 
tate will lose the benefit of the lawyer’s 
background of knowledge of the client’s 
affairs and personal relationships and the 
attorney will suffer financially from the 
loss of this remuneration for services as 
executor and trustee. 


The cure for this situation, harmful to 
the client, the trust company and the 
lawyer alike, is to be found in real and 
not merely professed cooperation between 
trust company and jawyer which in the 
long run will be for the benefit of both 
and immediately to the advantage of the 
customer and client. Wherever the law- 
yer representing the prospective testator 
or settlor has so represented him for a 
period sufficiently long to have acquired 
knowledge of his client’s financial and 
personal affairs, there should be a joint 
appointment of the lawyer and the trust 
company as executors and trustees. 


By this combination, the client will re- 
ceive the benefit of his lawyer’s knowl- 
edge of his personal and business affairs, 
the lawyer’s professional learning and 
skill and the resulting more personalized 
service in the handling of the client’s es- 
tate. From the trust company, the estate 
will gain the advantages of its adminis- 
trative organization and its facilities for 
supervising investments. It will also se- 
cure the benefit of the trust company’s 
permanent existence and of the constant 
availability of the staff of its trust de- 
partment, as well as their composite judg- 
ment. The lawyer will be relieved of the 
great mass of detail work which his of- 
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fice is not normally equipped to handle, 
but will participate in all matters of im- 
portance and will share in all decisions 
affecting the estate. The trust company 
in turn will benefit by having constantly 
available to it, in the administration of 
the estate or trust, the lawyer’s technical 
skill and his intimate knowledge of the 
business and personal affairs of the dece- 
dent. 


The lawyer will receive a fair share of 
the compensation accruing to the joint 
fiduciaries. As the trust company will 
handle all routine matters and have the 
custody of all the securities, records, 
books and papers of the estate, fairness 
would require that a proper proportion of 
the compensation should be awarded to it 
for these services. This is a necessary 
expense of the administration of the es- 
tate no matter by whom conducted. The 
remainder of the compensation should be °* 
divided between the lawyer and the trust 
company. 

The above references to a division be- 
tween the lawyer and the trust company, 
acting as co-fiduciaries, of the commis- 
sions allowable out of the estate or trust 
estate are made in the light of the Mary- 
land statutes and rules of court govern- 
ing the allowance of such commissions. 
In this state only one commission is al- 
lowed regardless of the number of co- 
fiduciaries and separate counsel fee usual- 
ly is not allowed in the ordinary routine 
administration of an estate or trust. For 
this reason many estates are adminis- 
tered without any attorney of record. Of 
course, if litigation develops or if the ser- 
vices of an attorney are required for 
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other than the routine administration 
work, then a separate counsel fee is or- 
dinarily allowed even though the attorney 
is also the fiduciary or a co-fiduciary. 
The fee for any such extraordinary legal 
services paid to an attorney, whether or 
not he is a co-fiduciary with a trust com- 
pany, is, of course, retained entirely by 
the attorney. 


If, as sometimes occurs, the compensa- 
tion usually allowed would not reasonably 
compensate the lawyer and the trust com- 
pany for the work to be done, the client 
should be advised by the lawyer and the 
trust company of this situation and 
counselled to provide in his will or trust 
instrument for special compensation. 
The justification for such a provision is 
to be found in the superior service that 
will be produced by the combined efforts 
of lawyer and trust company. In the 
end the trust estate and the beneficiaries 
will benefit at but little added cost for 
better service. 


III 


The trust company, as a business enter- 
prise “has an inherent right to advertise 
its trust services in appropriate ways.’ 
The lawyer does not enjoy a correspond- 
ing freedom. According to his code of 
ethics, he may not solicit business. He 
has generally not felt free to present to 
the public the importanee of the role he 
should play in the preparation of wills 
and trust agreements and in the handling 
of estates and trusts. More recently, it 
has been contended that the lawyer should 


2. Article I1V—Declaration of Policies. 
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assume with a client the initiative in ad- 
vising the revision of wills or trust in- 
struments that he has drawn and that in 
so doing he should not be regarded as 
soliciting business. The need for. such 
recurring revisions has been intensified 
by frequent changes in tax and other stat- 
utes and regulations, as well as by fam- 
ily and business changes growing out of 
the present war. At all events, the trust 
company suffers from no such restriction 
and may and should in the lawyer’s be- 
half advise and urge the public to em- 
ploy their lawyers in the preparation and 
revision of wills and trust agreements 
and in keeping these instruments in full 
agreement with the latest law affecting 
them. It has been suggested that in this 
respect the trust companies may do for 
the legal profession what the proprietary 
pharmaceutical businesses have accom- 
plished in behalf of the medical profes- 
sion. 


IV 


Much has been said as to the advan- 
tages of cooperation between the trust 
company and the legal profession. Never- 
theless, a great volume of mutual suspi- 
cion and distrust remains. If the lawyer 
would recognize the extent and value of 
the services that the trust company can 
perform more efficiently and economical- 
ly than he can; if the trust company 
would accord to the lawyer credit for the 
personalized as well as legal services that 
he is so peculiarly fitted to perform; and 
if both would join in impressing upon the 
client and customer the enhanced value of 
the combination of their special separate 
services, great benefit would result to the 
legal profession, to the trust companies, 
and, most important of all, to estates and 
their beneficiaries. By the combination 
of the lawyer and the trust company in 
the common cause, the client and cus- 
tomer will receive the maximum of bene- 
fit for his estate and his family. 


0. 


Executors and administrators are not li- 
able for Maryland income tax on income 
received during the limited period of time 
necessary for the normal administration of 
an estate, under a recent ruling by the At- 
torney General. ; 
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NEWS FROM THE NEW BUSINESS FRONT 


ie oe Your Will Do What You 
Really Intend?” is the title of a 


booklet issued by Irving Trust Company 
of New York to point out that “good in- 
tentions are not enough.” Five examples 
demonstrate the fate of intentions if 
proper steps are not taken. They em- 
brace intestacy, the second estate tax, 
changed financial needs of beneficiaries, 
a too-busy friend as executor and trustee, 
and the widow as sole beneficiary. The 
solutions are offered by way of a will, 
with a trust, reviewed periodically, and 
naming the trust company. 


“A More Complete Service for Trust 
Customers” represents the common trust 
fund of the Trust Company of Georgia, 
Atlanta, whose features are attractively 
and concisely described in a booklet of 
that title. Six pages of questions and 
answers include: what is the CTF; why 
has the company set one up; is it the or- 
dinary investment trust; what safe- 
guards assure proper management; what 
are the investment policies; how can par- 
ticipations be made and withdrawn; what 
is the income and tax status; what is the 
trustee’s compensation. A newspaper ad 
headed “Trust Company Service is Not 
for Millionaires Only!” offers the booklet. 


“Small Estates—a long established in- 
terest at Equitable’ (Trust Company, 
Wilmington, Del.), heading recent news- 
paper copy, testifies to the growing trend 
in the appeal to small estates. As the title 
indicates, it is nothing novel with the 
Equitable. The text cites the establish- 
ment fifteen years ago of a commingled 
trust fund, the oldest such fund in exis- 
tence. Bringing the story up to date, the 
ad reports that since the first of the year 
Equitable has become executor or admin- 
istrator of five estates under $10,000 (“as 
well as for estates of many times that 
amount’’). 


“Official Pamphlet of the Trust Depart- 
ment.” The Flat Top National Bank of 
Bluefield, W. Va., has joined the small 
group of institutions which have pub- 
lished such a pamphlet, as first recom- 


Trust New Business Column 


mended in an article by Gilbert T. Steph- 
enson in the September 1938 issue of 
Trusts and Estates. It follows the sug- 
gested pattern of a brief historical re- 
view of the bank, the advantages of a 
corporate fiduciary, services offered by 
the trust department, and its statement 
of policies for the conduct of trust busi- 
ness. 


“The Booklet Women Helped to Write,” 
issued by The Northern Trust Company 
of Chicago, evidences the increasing at- 
tention being given to female prospects. 
The manuscript was sent to some 15 wo- 
men of substantial means—married, sin- 
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gle, widowed, professional—for their 
comments and advice which resulted in a 
refreshing experience. The booklet is 
designed to overcome the all too frequent 
resistance on the distaff side to appoint- 
ment of a corporate executor and trustee 
—and does an excellent job of it. 


“A Wife’s 4 Questions about her hus- 
band’s Will” is a very attractive booklet 
of The Public National Bank and Trust 
Company of New York—in the same vein 
of appealing to “the girl” (to usurp Ernie 
Pyle’s appellation). The questions: Why 
is my share of the estate left in trust, in- 
stead of to me outright; why was it 
necessary to take out $60,000 additional 
life insurance that is not to be left to me 
but to your estate; just where will the 
money to pay my bills and extra expenses 
come from; why was The Public Na- 
tional . . . named executor and trustee. 
“A husband’s answer” is given to each 
and is followed by further discussion on 
the point. 
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“Dollars when they’re needed most” 
describes on behalf of Potter Title and 
Trust Company of Pittsburgh, the uses 
of life insurance in estate planning: to 
counteract estate shrinkage, to save 
prime assets, to provide cash for the ex- 
ecutor, to establish a trust, to provide 
guaranteed income under settlement op- 
tions. Another booklet sets forth the 
company’s policies governing its relation- 
ship with attorneys in estate matters, 
under the following heads: preparation 
of wills and trusts, selection of attorney 
by customer, employment of customer’s 
attorney for estate, attorney’s approval 
of estate plan, pre-planning and revision, 
estate planning problems, planning for 
fiduciary duties, management of invest- 
ments, selection of executor and trustee. 


“The Co-Pilot,” captioning a view of 
two men at the controls of a plane, heads 
a newspaper ad of Fiduciary Trust Com- 
pany of New York, analogizing the flying 
co-pilot with the trust company as trustee 
under a revocable trust: “Our function is 
to bring full-time, organized attention 
to managing the investments and admin- 
istering the trust for you during your 
lifetime, and later for your heirs and 
beneficiaries. Yow continue to sit in the 
pilot’s seat, exercising as full control as 
you wish. You may receive all or part of 
the income, pass upon changes of invest- 
ments, add or withdraw securities, revise 
or even terminate the trust. But when- 
ever your hand ‘leaves the stick’—even 
temporarily—we are there to take over. 
As a Trust Company organized especially 
for the purpose, we will continue the 
journey without interruption as you 
planned in the trust agreement.” Then 
follows a list of advantages of a revocable 
trust. 


“Cooperative Trust Investment through 
Common Funds” explains, very attrac- 
tively, the purposes and features of the 
legal and discretionary common trust 
funds recently established by The Con- 
tinental Bank & Trust Company of New 
York. Conservative advertising in the 
public press offers this booklet, while the 
announcement in the legal paper offers, 
in addition, handsome brochures respec- 
tively setting forth the two plans. 
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ONTEMPLATING the outlook for 

trust companies in the reasonably 
near future, it seems to me that the out- 
standing job to be performed by the cor- 
porate trustee is that of property man- 
agement. There are two major services 
that the trustee has to offer—the invest- 
ment of money, and the management of 
property. The investment of money has 
become so circumscribed in the past few 
years, that it is impossible to do an out- 
standing job in this phase of the work. 
We are limited to government, state, 
county, and municipal bonds, and a com- 
paratively few issues of industrial bonds 
and stocks. The yield is distressingly 
low, and so in order to discharge our re- 
sponsibility for the maintenance and sup- 
port of the beneficiaries of our trusts, it 
is necessary to give a good deal of 
thought to property management. 

In the average estate of between $100,- 
000 and $400,000—that makes up the 
bulk of the trust business, the cash and 
securities are largely consumed by estate 
and death taxes and expenses of adminis- 
tration, but mostly by taxes. The “other 
property” remains to be managed for the 
support and maintenance of the man’s 
dependents, or to be sold usually at auc- 
tion prices and the proceeds invested in 
listed securities. Under the present tax 
situation, perhaps the most satisfactory 
method of accumulating an estate is 
through building up a business over a 
lifetime, letting the profits accumulate in 
the business to take care of its growth 
and expansion; or by the judicious pur- 
chase of rental real estate or farm lands, 
the enhancement in value of which re- 


sults in non-taxable increases of substan- 
tial proportions. 


Real Estate 


OR convenience, let us classify prop- 

erty broadly as rental real estate, 
farm property, manufacturing enter- , 
prises and merchandising businesses. 
When the corporate trustee receives a 
trust which, after the payment of death 
taxes, has remaining in it rental real es- 
tate, farm lands, and a small, but profit- 
able going business, let us consider the 
duties of the trustee with reference to 
these assets. The retention or disposi- 
tion of the rental real estate depends to 
some extent upon the circumstances in 
the particular community. 

It would seem advisable that unim- 
proved and marginal types of real estate 
be disposed of in the high market that we 
find today, but that income-producing 
real estate, as a general proposition, 
should be retained. There is a rent ceil- 
ing on residential real estate, and in all 
probability, by the time that ceiling is re- 
moved, the present high prices being of- 
fered for rental real estate, may have de-- 
clined. But it is my impression that it 
would be well to retain rental real estate, 
in good localities, in the absence of some 
adverse influence in the particular case. 

Farm lands, of course, are bringing 
high prices at the present time, but like- 
wise, farm income is up. I have talked 
to many trust men who do not agree with 
me that it is the duty of the corporate 
trustee to retain and operate farm lands, 
at least for such length of time as the 
land can be disposed of for such price 
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that, upon reinvestment, the proceeds can 
be made to produce approximately the 
same amount of net revenue as that re- 
ceived from the farm. The corporate 
trustee must equip itself properly to man- 
age and operate farms. Farming is a 
hazardous business, and involves a cer- 
tain amount of risk. In order that the 
corporate trustee be protected from being 
surcharged for such speculative activi- 
ties, the trust instrument should, insofar 
as possible, relieve the trustee from lia- 
bility in such cases. 

In this part of the country, farm oper- 
ations have proven very profitable where 
there is sufficient capital available to 
properly operate the farm. It is on this 
basis that I contend that a corporate trus- 
tee should be equipped to continue the 
operation of the farm for the benefit of 
the heirs, until such time as the trust 
terminates, or the farm can be advantag- 
eously disposed of. It is my observation 
and experience that a farm, properly 
financed, and properly operated, will pro- 
duce as high a net return as any other 
type of investment available. 
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Running a Business 


OW consider the trustee who re- 

ceives a small manufacturing busi- 
ness, owned entirely by the deceased, or 
the controlling interest so owned. In 
more and more instances in the past few 
years, the major assets of sizeable estates 
consist of such a business. I have in mind 
a business entirely owned by the estate 
of the deceased which is producing, after 
taxes, about $125,000 a year, increased 
from about $50,000 per year four years 
ago. 

The business can be sold today for close 
to $1,000,000, and the question confront- 
ing the trustee is whether or not this 
should be done. True, the income from 
the business has been substantially in- 
creased on account of the war, and there 
is some question as to whether or not that 
income will be sustained afterwards. 
However, if the business is sold for $1,- 
000,000 and the proceeds invested in the 
type of investments available to a trus- 
tee, the income will be reduced to about 
$30,000 or $40,000 a year. The business 
is staffed by competent executives and is 
being run at the present time better than 


at the time of the death of the testator. 


This is but one of many similar situa- 
tions of which I have personal knowledge. 
Many trust people have told me that the 
trustee has no right to attempt to oper- 
ate such a business, and that for its own 


protection it should sell the business 
within a comparatively short time after 
it comes into its control. If testators get 
the impression that that is what a trustee 
is going to do with their assets, there will 
be a strong inclination to designate some 
individual as trustee rather than let the 
business which they spent a lifetime 
building up, be sold by a corporate trus- 
tee because the trustee is not willing to 
so equip its organization that it can con- 
tinue the operation of such a business. 


I do not advocate that speculative busi- 
nesses be operated indefinitely, because 
while the grantor was perhaps entitled to 
speculate during his lifetime, after his 
death the character of his assets must be 
changed so that the beneficiaries will be 
protected for the remainder of their de- 
pendency. However, if the testator, in 
the preparation of his trust document, 





TRUST OPERATIONS 


consults the trustee as to their willing- 
ness to continue the operation of such a 
business until the termination of the 
trust, I think in many instances the cor- 
porate trustee is justified in agreeing to 
such a plan. 


Avoiding “Indictment” 


FTER the trustee has carefully exam- 
ined the business and its prospects, 
and is satisfied that the business is prop- 
erly capitalized and staffed, I see no rea- 
son why the corporate trustee should not 
accept such a trust if the trust instru- 
ment gives the trustee proper protection. 
In talking to trust prospects almost daily 
I am told that the prospect does not want 
his business sold, but wants it operated 
for the benefit of his family, with a view 
that in time his son or children will grow 
up into the business, and take it over 
when they are qualified. 


In wholesale or retail mercantile busi- 
nesses, the same problem will prevail. 
Take the case of a small chain of retail 
grocery stores owned by a man and his 
wife as a partnership. The man sought 
the services of a corporate trustee to 
serve under the provisions of a proposed 
will directing the trustee to enter into an 
agreement with the wife to continue the 
partnership, or form a new one to carry 
on the business. He had a well trained 
organization that could continue the 
management and operation of his busi- 
ness under proper supervision. The trus- 
tee would not agree to serve because the 
testator insisted that the business be re- 
tained in trust for the life of his wife. 
His will appointed his brother-in-law 
trustee, and the business is thriving un- 
der his supervision. Of course, if the 
brother-in-law should die, it would be dif- 
ficult to find another individual capable 
of taking his place. I feel that that cor- 
porate trustee stands indicted of having 
failed to discharge its duty to its cus- 
tomers and to its community. 


Proper Powers and Compensation 


OFTEN hear the objection raised that 
the trustee cannot afford to render 
such services under the provisions of the 
trust will and for the fee allowed by law. 
In some states the statutes regulating 
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trust fees would seemingly limit such ser- 
vices, but even here extra fees may be 
allowed for extraordinary _ services. 
Where the fees can be fixed by agree- 
ment, the following provisions cover both 
powers and the fees: 


In the event that any portion of the 
trust estate should at any time consist of 
a material interest in any business enter- 
prise being operated as a going concern, 
whether any such enterprise be in the 
form of a partnership, a corporation, or 
solely owned by the trust estate, the 
trustee shall have full authority to con- 
tinue the operation of such business en- 
terprise as a going concern, or to vote 
the shares of stock therein for such con- 
tinued operation, with full power and 
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authority to incur such _ obligations 
against the estate as may to it seem ad- 
visable for the proper administration of 
the affairs of such business enterprise. 
In making decisions with reference to 
any such business enterprise, the trustee 
shall use its own discretion and shall not 
be liable to any person for any loss that 
may result from the operation of such 
business enterprise or from the incurring 
of any obligations herein authorized. In 
the event that I am a member of any 
partnership existing at the date of my 
death, the trustee shall, in its sole dis- 
cretion, have full authority to enter into 
any agreements with any surviving part- 
ner or partners, which may seem advis- 
able for the purpose of effecting the li- 
quidation of such partnership, and shall 
not be liable to any person for any loss 
which may result from the liquidation 
under such agreements. 

In addition to the powers above grant- 
ed, the trustee shall have full authority 
to incorporate, or enter into an agree- 
ment with others to incorporate any bus- 
iness enterprise in which I may own any 
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interest at the date of my death, and 
shall have full authority to hold as part 
of the trust estate the shares of stock 
of any corporation so formed without 
liability for loss or shrinkage in value. 
The trustee shall be entitled to extra- 
ordinary compensation, commensurate 
with the amount of time and responsi- 
bility involved, for its services in super- 
vising or directing, or taking part in a 
supervision or direction of any business 
enterprise in which I may own a material 
interest at the date of my death. 


The 9th Annual Meeting of the Trust 
Division of the Illinois Bankers Assn., sched- 
uled for April 5 in Decatur, has_ been 
eancelled. Officers of the trust division 
who will remain for another year are: 

President—John L. Sunde, Pioneer Trust 
& Savings Bank, Chicago; 

Vice Pres.—Arthur C. Boeker, Edwards- 
ville Natl. Bank & Trust Co.; 

Secretary—Harry C. Hausman, 105 W. 
Monroe Street, Chicago; 

Asst. Sec.—Kirk E. Sutherland, 105 W. 
Monroe Street, Chicago. 
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MODERN TRUST FEE SCHEDULES 


Report of Special Committee on Personal Trust Fees 
Submitted January 15, 1945 


Massachusetts Bankers Assn. 


ENSING the seriousness of the reduc- 

tion in net income obtained through 
the operating of Trust Departments of 
its member banks, the Chairmen of the 
Executive Committee of the National 
Bank Division and Executive Committee 
of the Trust Company Division of this 
Association each appointed a committee 
to study the subject. These committees, 
working jointly, have been conducting 
this study for an extended period and re- 
viewed a large number of fee schedules in 
use in various Eastern cities and is pre- 
senting a report incorporating a detailed 
description of several plans illustrative of 
the current trend toward the establish- 
ment of fee schedules that reflect modern 
conditions. This report makes no recom- 
mendations as to an ideal fee schedule. 


Increased costs of operation, decrease 
in the size of trust accounts, and a de- 
crease in the income upon which most 
trust fees have been computed have vir- 
tually forced banks to give serious con- 
sideration to a revision of their fee sched- 
ules. Obviously, any increase in fees that 
is based entirely on a percentage of in- 
come would have to be sizable in the case 
of a small account and would impose a 
severe burden on the life beneficiary 
whose income has already suffered ser- 
iously as a result of declining interest 
rates. A much fairer basis, especially 
with a contemplated increase in fees, is 
one which apportions part of the fee to 
income and part fo principal. A recent 
Massachusetts statute specifically author- 
izes such an apportionment: 


“An executor, administrator, guard- 
ian, conservator, or trustee shall be 
allowed his reasonable expenses in- 
curred in the execution of his trust, 
and shall have such compensation for 
services as the court may allow. Such 
compensation may be apportioned be- 
tween principal and income as the 
court may determine.”— (Acts of 1941, 
Chapter 36, Section 16) 


Any revision of the personal trust fee 
schedule of an individual bank should be 
based on that bank’s own study of its cost 
of operation coupled with the realization 
that any charges adopted in the final an- 
alysis must be allowed by the court in the 
case of testamentary trusts and be sub- 
ject to competition with other banks and 
private trustees in the case of both testa- 
mentary and living trusts. In attempting 
to set up a fee schedule which will pro- 
duce a fair and reasonable compensation 
for services rendered, the following quo- 
tation from a report made by the New 
York State Superintendent of Banks 
after an exhaustive study of the subject ° 
of receipts and costs of trust departments 
in his State, is most appropriate. 


“That an income from trust depart- 
ment operations sufficient to provide a 
margin of profit from 25% to 33%% 
would not result in a rate of return on 
the capital investment of corporate 
fiduciaries in excess of that generally 
considered as a fair and reasonable 
return on capital.” 


For purposes of assisting the indivi- 
dual member bank in revising its fee 
schedule in connection with testamentary 
and living trusts, the following charts are 
presented. Both show trust accounts 
ranging from $25,000 to $500,000 and as- 
sume funds invested at 4%. No attempt 
is made to show the application of mini- 
mum fees or the effect on the fees where 
one or more co-trustees are involved. In 
the case of co-trustees, the practice, in 
some instances, is to divide the fee while 
in others the fee indicated would also be 
paid to co-trustees. Fees shown on Chart 
No. 1 are exclusive of any distribution 
fee with the exception of the New York 
State schedule. However, in the case of 
the Philadelphia bank schedule (Method 
4) the fees shown on Chart No. 1 are 
total fees inasmuch as the Philadelphia 
schedule does not provide for any distri- 
bution fee. 
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Fees shown on Chart No. 2 include dis- 
tribution fees based on a 20-year trust. 
In other words in those schedules con- 
taining a distribution fee—other than the 
New York schedule which is on a special 
basis—one twentieth of the total distri- 
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bution fee has been added to the annual 
fee shown on Chart No. 1 to produce the 
total annual fee shown on Chart No. 2. 
The seven personal trust fee schedules 
compared on the two charts are composed 
as follows: 


Method 1. Schedule used in many Massachusetts Banks 


6% of Income—annual fee charged to income. 
144% of market value of principal—distribution fee charged to principal upon 
termination. 


Minimum fee — No uniformity — in some cases none, in others as low as $5 
and as high as $125. 


Co-trustees — In most cases the indicated fees are divided with co-trustees 
usually on the basis that the bank retains three-quarters of the fee. 


Method 2. A Boston Bank Schedule 


4% of Income plus two-tenths of 1% on first $200,000 of prin- Based on 
cipal but not less than 6% of income. market value 

1%% of Principal Distribution fee upon termination. of principal. 

Minimum fee — $25.00 basic fee plus $5.50 for each holding in excess of one. 

Fees apportioned between income or principal or entirely against income as 

best suits each case, subject to terms of the instrument. 

Co-trustees — Generally, the bank retains three-fourths of the total fee. If 
more than one co-trustee is involved the usual practice is to divide one- 
third of the indicated fee among the co-trustees. On the smaller accounts 
the bank’s policy is to retain the entire fee wherever possible. 


Method 3. A Worcester Bank Schedule 


4% of Income — annual fee charged to income, plus 

$4 per $1,000 on the first $25,000 of principal Based upon the market 

$2 per $1,000 on the next $50,000 of principal value of the principal and 

$1 per $1,000 on the next $100,000 of principal ( charged annually to princi- 

50c per $1,000 on all over $175,000 of principal } pal. 

Minimum fee — 1% of principal up to $5,000 of principal. 
principal, minimum annual fee of $50. 


Co-trustees — Generally speaking, the basis is three-fourths to the bank and 
one-fourth to the co-trustee. 


Over $5,000 of 
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Method 4. A Philadelphia Bank Schedule 


$5 per $1,000 on first $100,000 of principal 

$4 per $1,000 on next $400,000 of principal Annual charge to principal 
$3 per $1,000 on all over $500,000 of principal ( unless otherwise specified. 
Special cost study if principal is over $1,000,000 

No distribution fee except in case of unusual circumstances. 

Minimum fee — $50. 


Co-trustees — A separate fee for the co-trustee in addition to that received 
by the bank is recommended. 


Method 5. New York State Law Schedule (Statutory) 


6% of income on the first $2,000 of income 
3% of income on thé next $10,000 of income 
2% of income on the balance of income 

plus 


110% of income charge — annual fee charged to principal. 


Distribution fee — Annual fee charged against principal is part of the dis- 
tribution fee. At termination of the trust, the total of annual principal 
fees collected during the life of the account is measured against a total 
minimum principal fee computed on the following basis: 5% on first 
$2,000 of principal distributed; 242% on the next $20,000; 2% on the 
balance. If the annual payments are less the difference must be paid as a 
final distribution fee, but if final distribution is made within less than 
five years from date of the trustee’s qualification computation of the 
minimum is on the basis of one-half the rates indicated. 

Co-trustees — If the gross value of the principal of the trust is $100,000 or 
more, each co-trustee, up to three, receives the full fee allowed to a single 
trustee. If more than three are involved, the total fee to which three co- 


Annual fee charged to income. 


trustees are entitled is apportioned among all co-trustees in accordance 
with the service rendered by each. If the gross value of the trust is less 
than $100,000, one full fee is apportioned among all tr ustees, including 
the bank, in accordance with the service rendered. 


Method 6. A.B.A. Schedule 


FEE ON INCOME 


5% on the first $100,000 of income collected annually 
24% on the next $900,000 ” 9 i a 
2% on all over $1,000,000 ” ” ” a 


FEE ON PRINCIPAL 
5% on the first $100,000 of principal 
214% on the next $900,000 ” #3 
2% on all over $1,000,000 ” ‘4 


One-half the fee to be collected at the time the trust is established and one-half 
upon distribution of the principal funds. One-half the fee on the value of ad- 
ditions to the principal, if any, is to be collected when such additions are re- 
ceived and one-half when the entire fund is distributed. 


Note — In the case of a revocable trust, if the revocation privilege is 
exercised within five years from the date of the agreement, the trustee’s com- 
pensation on the principal may be adjusted to not less than one-half of the 
fees at the above rates, but if the trust be revoked after five years from the 
date of the agreement, full compensation should apply. 


Co-trustees —- Recommended that co-trustees receive compensation over and 
above the full fee allowed the corporate fiduciary. 
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Method 7. A.B.A. Alternate Schedule 


ANNUAL FEE ON PRINCIPAL 


The principal value of the trust property for the purpose of fixing the 
fee should be the fair and reasonable market value of the trust property, both 
income producing and non-income producing, computed when the trust is set 
up and revised only in case of material changes in value. 
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0.6% per annum of principal value on the first $100,000 
0.3% per annum of principal value on the next $900,000 
0.2% per annum of principal value on all over $1,000,000 


The annual fee on principal should be collected quarterly. The grantor 
should decide and specify how this fee is to be charged as between the life 


tenant and the remainderman. 


CLOSING FEE ON PRINCIPAL, computed as of date of termination. 


Trust terminating within 
’ 


”? 9 > 


10 
after 10 


PERCENT 


1 year 
2 years 


9 


1.25 


This fee should be charged to the remainderman unless otherwise specified by 


the grantor. 


Co-trustees — It is recommended that co-trustees receive compensation over 
and above the full fee allowed the corporate fiduciary. 


A Basis for Correcting Individual 
Bank Schedules 


HE preceding information is pre- 

sented, not with the idea of arriving 
at a uniform fee schedule nor of attempt- 
ing to cover the advantages and disad- 
vantages of the various schedules, but 
rather to submit this factual information 
in an attempt to assist the individual 
bank in revising its own fee schedules, 
after careful study of its own costs and 
of the effect that a change of schedule 
would have upon its trust accounts. A 
study along the lines of the plan devel- 
oped by the A.B.A. and described in the 
“Guide to Trust Fees with Recommended 
Cost Accounting System” will be very 
helpful in establishing a scientific fee 
policy. 

A rather thorough cost study of one 
New England bank indicated that, using 
the usual 6% of income fee schedule, 
nearly all of its trust accounts below 


$50,000 were operated at a loss and that 
some accounts above the $50,000 figure 
operated at a loss because of abnormal 
holdings or activity. It was quite appar- 
ent from its study that minimum fees 
should be increased in order to stop the 
loss incurred from operating very small 
trust accounts and that a general in- 
crease in fees on all accounts up to $500,- 
000 was necessary in order to place ac- 
counts in this bracket on a satisfactory 
basis. 


It was likewise obvious that accounts 
with real estate holdings, co-trustees, and 
abnormal activity required special fees to 
place them on a profitable basis. The 
cost and profit factors arrived at as a re- 
sult of this study are very likely some- 
what indicative of similar conditions in 
many other banks, and a study of the var- 
ious fee schedules shown on Charts 1 and 
2 indicates an attempt to correct such sit- 
uations. 
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Minimum Fees 


HE establishment of a minimum fee 
yen small accounts presents somewhat 
of a problem. In the past the fee has 
usually been inadequate and some banks, 
in attempting to correct this, have tended 
to go to the other extreme. Some banks 
have no minimum fees; others, as low as 
$5 and as high as $125. After careful 
study one bank, in an attempt to avoid 
the weakness of a single inflexible mini- 
mum fee applicable to all sizes of ac- 
counts, recently established the following 
sliding scale minimum fee (to be applied 
when such minimum fee is higher than 
the fee obtained under its regular sched- 
ule) ; namely, $25.00 basic fee plus $5.50 
for each holding in excess of one. Fur- 
thermore, this minimum fee applies only 
to “normal” accounts, which this bank 
defines as those involving: 


1. No co-trustees or consultants. 

2. No real estate, mortgage, or close cor- 
poration holdings. 

3. No statements other than the annual 
probate accounting. 

4. Not over four remittances per annum. 

5. Not over normal administrative time 
per annum. 


Extra compensation in addition to 
the minimum fee is charged if additional 
services are required. For example, an 
additional charge would be made for each 
remittance in excess of four or for an 
abnormal amount of administrative time. 

After an individual bank has completed 
its cost study and prepared its fee sched- 
ule, it should attempt to analyze each new 
account as far as possible at the time it is 
offered, and quote a fee which will return 
a fair and reasonable profit. Thereafter 
it is advisable to analyze the account an- 
nually and, if possible, obtain additional 
compensation for abnormal or additional 
activity. It is also desirable to arrange 
with the customer whenever possible that 
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the rates shall be subject to readjust- 
ments if later conditions necessitate. It 
is not possible to foresee conditions that 
may be encountered in the future, and 
trust institutions should protect them- 
selves against the possibility that today’s 
fees may be inadequate ten or twenty 
years hence. 


The Committee is satisfied that any 
time taken by a bank to survey its trust 
fee schedule will be time well spent and 
that, in many instances, it may be pos- 
sible to make changes that will improve 
the earnings from trust operations. 
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The Chicago Chapter of the American In- 
stitute of Banking is currently conducting 
a course on trusts and estates designed to 
give trustmen an opportunity to tell the 
trust story to employees of other depart- 
ments of the bank. The course of eight 
weekly one-hour lectures, which began Feb- 
ruary 14, has a registration of 124 about 
evenly divided between trust and commer- 
cial bank men. 


COMPLETE TRUST SERVICE IN GEORGIA 


through eleven offices in six cities 
THE CITIZENS & SOUTHERN NATIONAL BANK 











FORMULATION OF INVESTMENT POLICY 
FOR COMMON TRUST FUNDS 


JOHN E. HURLEY 
City Bank Farmers Trust Company, New York City 


This article is based upon a thesis submitted to and approved by the 
Graduate School of Banking of the American Bankers Assn., June 1944. 
The views herein expressed are those of Mr. Hurley and do not necessarily 
reflect the views of his institution or its officers —Editor’s Note. 


HERE is nothing in the Common 

Trust Fund plan which implies any 
relaxation of the strict rules of invest- 
ment conduct to which trustees are held, 
and there are several respects in which 
the plan involves an increase of responsi- 
bility. Some of the factors to consider 
in this connection are: 

A. Concentration of Risk. While the 
Common Trust Fund plan is intended to 
obtain for small trusts the safety of di- 
versification of risk, the fact that the in- 
vestments of many trusts are concen- 
trated in one fund intensifies the risk of 
the corporate trustee, since the adoption 
of an unsound policy is immediately re- 
flected in a large number of trusts. 


B. Sole responsibility. Decisions af- 
fecting the Common Trust Fund are 
made without consultation with or re- 
straint by individual co-trustees. While 
this additional responsibility is welcomed 
by most trust institutions, the corporate 
trustee stands alone when called upon to 
account for its acts. 


C. Theory of Professional Responsi- 
bility. Mayo A. Shattuck has pointed out* 
that there seems to be a drift in trust law 
toward ascribing additional respor <ibility 
to a trustee who holds himself out to have 
skill or ability superior to that of the or- 
dinarily prudent man, and who accepts 
professional compensation for such skill. 
Additional liability based upon this the- 
ory might well result from overzealous 
urging upon interested parties of the de- 
sirability of participation in a common 
trust fund. 


No Relaxation of Rules 


rIXHERE is nothing to indicate that 

given unsatisfactory investment per- 
formance the principles laid down in King 
v. Talbot, 40 N. Y. 76, and Harvard Col- 
lege v. Amory, 9 Pick. (Mass.) 446, will 
not be applied with severity if it devel- 
ops that they have been violated. Nor 
has this writer found any facts upon 
which to base the hope that the rule 


*Nov. 1943 Trusts and Estates. 
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Accurate, timely and com- 
plete information about securities 
and markets enables institutional 
and conservative private investors 
to keep informed about invest- 
ment opportunities. Supplying this 
essential information is but a part 
of the service we are long experi- 
enced in providing -for the 


benefit of investors requesting it. 
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68 William Street 201 Devonshire Street 
NEW YORK 5 BOSTON 10 
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against offsets would not be applicable to 
a Common Trust Fund trustee. The re- 
quirement of prudence, the prohibition 
against speculation, and the admonition 
to consider the probable income as well as 
the probable safety of the capital, should 
be carefully weighed before attempting 
to obtain a larger than average income 
return through the purchase of little 
known or unseasoned issues, or to protect 
a common trust fund against fluctuation 
in the purchasing power of the dollar by 
acquiring bonds of railroads faced with 
reorganization. 


While diversification decreases the in- 
vestment risk, it in no way increases the 
risk-taking capacity of the participating 
trusts, which are least able to afford con- 
siderable fluctuation of either principal 
or income. Therefore, regardless of the 
size of Common Trust Funds, they have 
this factor in common, i.e., that a 10% 
loss will represent a 10% loss to the 
smallest participating trust, where it may 
constitute a far heavier burden than 
would a 10% loss in a separate trust of 
the size of the Fund. However, if the 
Common Trust Fund plan is to justify its 
existence, income should be slightly 
greater than could be obtained with equal 
safety from undiversified funds. 


Diversification and Liquidity 


WO additional requirements which 

are necessarily a part of a Common 
Trust Fund investment policy because 
they are inherent in the Common Trust 
Fund plan, are that there should be broad 
diversification and adequate liquidity. 
Complete “‘non-connexity of risk” may be 
impossible to obtain, but careful study 
will disclose methods by which much un- 
necessary interconnection of risk can be 
avoided. 

Regulation F provides for a minimum 
of 40% of the fund to be maintained in 
cash and readily marketable securities. 
As the size of a Common Trust Fund 
increases, the joint requirements of di- 
versification and marketability present 
problems not initially present. A security 
which may be entirely marketable in 
small amounts may be impossible to dis- 
pose of quickly when a very large block 
of the issue is held, and the daily quota- 
tions in that issue, which reflect normal 
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volume, may not be strictly indicative of 
the price which could be realized upon the 
sale of a holding of unusual size. The 
number of suitable issues of large well 
managed and nationally known compan- 
ies is far from infinite. As the size of the 
holdings of these desirable issues in- 
creases, the facility with which they can 
be handled in the market decreases, and 
the tendency is to seek out other and less 
widely known companies which exhibit 
desirable characteristics. Since the vol- 
ume of trading which the market can sup- 
port in the issues of the latter companies 
is even more strictly limited, the securi- 
ties of any one such company will afford 
only limited relief, with the result that 
some of the larger funds tend to acquire 
a very considerable number of separate 
holdings, thereby decreasing the savings 
initially effected by the plan and increas- 
ing the responsibilities of investment 
supervision. 

Of course, such funds could employ a 
number of special market techniques, in- 
cluding private sales after the close of the 
market, which are designed to mitigate 
the disadvantages inherent in very large 
holdings. It is evident, however, that a 
policy designed to fit a Common Trust 
Fund should incorporate provisions for 
adequate liquidity through the employ- 
ment of such devices as a staggered ma- 
turity list of high grade bonds in propor- 
tions sufficient to guard the funds against 
necessitous sales of large holdings in a 
market too weak to support them. 


Defensive or Offensive Policy 


Common Trust Fund trustee cannot 

afford to adopt an offensive invest- 
ment policy,* i.e., one which deliberately 
assumes a higher risk in the hope of a 
greater gain, but on the contrary should 
pursue a policy designed to minimize ex- 
posure to risk through the use of diversi- 
fication and by confining investments to 
issues of high quality. The latter policy 
is commonly described as “defensive.” It 
should be made quite clear, however, that 
the term “defensive policy” should not be 
confused with a “negative policy” dic- 
tated solely by the legal restraints and by 
fear of the dangers inherent in all em- 


*To use the terminology of Dr. Harry C. Sauvain. 
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ployment of capital. A defensive policy, 
on the other hand, while proceeding 
strictly within the restrictions applicable 
to Common Trust Fund trustees, and 
with experienced knowledge of invest- 
ment dangers, takes full cognizance of its 
position by the belief that, over a full 
term of years, a somewhat lower rate of 
initial return is more than offset by a 
considerably lower rate of losses. 


Examination of the investment prac- 
tices of Common Trust Funds shows a 
continuing diversity of opinion as to the 
methods by which the investment objec- 
tives of such funds are to be attained, 
and demonstrates that experience with 
the Common Trust Fund device in its 
present form has not yet sufficiently ma- 
tured to bring about general agreement 
as to the policies to be followed. The ex- 
perience of the earlier contract funds, 
however, indicates that diversification 
alone will not supply sufficient stability to 
adequately conserve principal and main- 
tain income, and that investment risk 
must not only be diversified but mini- 
mized by confining investments to issues 
of intrinsically sound quality. 


Formulation of Common Trust Fund 
Investment Policy 


NE of the first questions under this 
heading is whether such policy should 
actually be formally stated, or whether 
it would not be preferable to place re- 
sponsibility for investment administra- 


tion in the hands of experienced person- - 


nel, depending upon their good judgment 
to successfully administer the funds in 
the light of the changing economic and 
financial conditions. Possibly the answer 
must be separately decided by each insti- 
tution on the basis of the type of the or- 
ganization, the availability of trained 
personnel, and the strength of investment 
tradition. 

In those banks in which investment re- 
search and administrative departments 
are strongly developed, and where the 
general features of trust investment pol- 
icy have become a powerfully effective 
unwritten law, it may not be necessary to 
do more than to prescribe the administra- 
tive procedure of Common Trust Funds, 
and to see that the peculiarities of the 
Plan are fully understood by those hav- 
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ing any connection with its investments. 
On the other hand, in those institutions 
in which the supply of qualified person- 
nel is limited, or where previous expe- 
rience has shown wide deviations from 
the indicated course of conservative trust 
investments, it may prove to be very help- 
ful to formulate and adopt a written 
statement of investment policy. 


How Closely Should Policy Delineate 
the Investment Field? 


STRICT and precise policy, control- 

ling by its terms acceptable securi- 
ties, may prove to be unworkable in the 
face of unforeseen future developments; 
a lax policy or one so broad as to permit 
maximum freedom of action may encour- 
age expediency and be reflected in prac- 
tice by a lack of intelligent continuity in 
the administration of the Fund. Here 
again the answer is to some extent de- 
pendent upon the characteristics of the 
institution. It is not generally true, how- 
ever, that the policy-making group of a 
corporate fiduciary is either trained to or 


THE 
BURLINGAME 
PLAN 


Provides a predetermined pro- 
gram of action whether market 
prices rise or fall. Enforces 
profit taking and materially re- 
duces shrinkage caused by fall- 
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and trust officials invited. 
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has the time for day to day application of 
the minutie of investment research. 
Moreover, experience indicates the gener- 
al impracticability of attempts to produce 
satisfactory investment results through 
the application of fixed theories of proce- 
dure. It would seem, therefore, that the 
policy adopted should be basic and funda- 
mental rather than comprehensive. 


While the degree to which investment 
judgment should be directed by a pre- 
‘determined policy should be separately 
determined by each institution, it would 
seem that, if a policy formulated for 
Common Trust Funds is to serve its pur- 
pose, it should include the following: 


(A) Statement of Objectives: 


Maintenance of principal investment. 

Production of maximum income consis- 
tent with safety. of principal. 

Stability of income. 


Adequate liquidity and marketability 
in the Common Trust Fund to enable par- 
ticipating trusts to withdraw from the 
fund as the occasion arises, regardless of 
market conditions at the time. 

An investment administration by 
which the institution will be willing to be 
publicly judged and one which will be 
consistent with that afforded the separ- 
ate trusts of which the institution is 
trustee. 


Control of risk by strict compliance 
with Regulation F and State Laws, and 
strict construction of the term “Bona fide 
Fiduciary Purposes;” also, by admis- 
sion to the Fund of only such trusts as 
are governed by instruments conferring 
upon the trustee investment powers as 
broad as those to be exercised by the 
Common Trust Fund trustee; Again, by 
restriction of investment practices to 
those within the confines of the prudent 
man rule with due consideration of the 
limited risk-taking capacity of the small 
trusts which will be the principal partici- 
pants in the fund. 

(B) General Principles by which Objec- 
tives are to be Attained: 


1. Control of Quality; adoption of prin- 
ciples which will maintain the portfolio 
entirely in issues of high quality. 


2. Diversification Policy; it is probable 
that the statement should specify the 
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maximum and minimum percentages of 
the Common Trust Fund to be invested 
in common stocks, and conversely the 
minimum percentage to be invested in 
fixed income obligations. In addition, 
provision should be made for diversifica- 
tion by type of issuer and the maximum 
size of a separate unit of investment in 
relation to the entire fund. 


3. Protective Devices against fluctua- 
tions in interest rates and stock prices. 

(a) Staggered maturities. The fixed 
income portion of a portfolio is invested 
in approximately equal amounts of se- 
curities maturing annually over a prede- 
termined span of years. In a Common 
Trust Fund, the term over which the 
bond portfolio is to rotate would have 
to be determined after reference to the 
anticipated rate of withdrawals from and 
additions to the Fund. The moneys made 
available for investment each year 
through maturity are then reinvested in 
an issue having the maximum maturity 
called for by the program. The Fund 
thus obtains an average of the rates 
available during the period over which 
the rotation is effective. 

(b) The use of a formula to control the 
equity portion of the portfolio. There has 
been much recent discussion of such 
plans, to which reference should be had 
before endeavoring to select a suitable 
formula because the plans operate with 
varying degrees of sensitivity and differ 
to a marked degree in complexity of oper- 
ation.* 

4. Administrative controls, such as 
may be necessary to assure prompt and 
alert application of the policy formulated 
for the Common Trust Fund. 


*See Nelson Young—Management Policy for 
Equities in a Management Fund—Graduate School 
of Banking Thesis 1937; J. H. Kohler—Manage- 
ment Problems of an Investment Portfolio which 
includes Equities—Speech before St. Paul Conven- 
tion, American Institute of Banking, June 1937; 
C. Judd Stewart—Investment Policies as Applied 
to Common Trust Funds, G. S. B. Thesis 1942, 
Chapter 5; L. G. Tighe, Trusts and Estates, Feb. 
1940; Charles F. Zukoski, Jr.—Trusts and Estates, 
Feb. 1942. 


The 11th resident session of The Grad- 
uate School of Banking at Rutgers Univer- 
sity will be held June 17 through 30. 
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MORTGAGE FINANCING IN THE POST-WAR PERIOD 


On Revenue Properties in Urban Centers 


EARL B. SCHWULST 
Executive Vice President. The Bowery Savings Bank, New York 


HERE will undoubtedly be a need in 

the years to come for new large rev- 
enue properties such as apartment 
houses, hotels, loft buildings, and office 
buildings. We want no repetition of the 
“high financing” practices of the twen- 
ties (when appraisals were based on non- 
real costs such as underwriting commis- 
sions, builder’s profit, carrying charges 
and lease purchases). And yet, we should 
have a means of bringing the small in- 
vestor into this field, because it is the ag- 
gregate of small investors who own the 
savings that must be tapped if the field is 
to be properly and adequately developed. 


There will be a need for reputable un- 
derwriting houses that can sponsor both 
real estate mortgage bonds and securities 
representing real estate equities for sale 
in the open market. There should be no 
necessity for complicated, intricate, and 
shady methods of setting up the financial 
picture in a given case. There should be 
an honest first mortgage representing a 
clearly set forth reasonable percentage 
of the actual cash cost of land and im- 
provements. There might properly be in- 
cluded in the cash cost reasonable archi- 
tect’s and builder’s fees and, as in the 
case of Section 207 of the National Hous- 
ing Act, the first mortgage loan should 
not exceed such cost less the cost of the 
land and should not exceed some reason- 
able percentage of the value of the entire 
project as determined by capitalizing pro- 
spective net earnings at some reasonable 
rate. 

Financing costs, builder’s profit, carry- 
ing charges during the course of con- 
struction, and items of that kind should 
be represented by equity securities. The 
sponsoring house in its prospectus should 
lay clearly all its cards on the table, so 
that those purchasing first mortgage 
bonds or equity securities will know ex- 
actly what they are buying and what 


From address prepared for cancelled Mid-Winter 
Trust Conference, A.B.A. 


their prospective returns will be. There 
would ‘be no need for the sponsoring 
house to guarantee either interest or 
principal, because if the mortgages are 
conservative, the fixed charges on them 
should be low, and therefore the projects, 
if soundly conceived in the first instance 
and if properly analyzed and appraised 
by the sponsoring house, should be able 
to weather economic storms and avoid 
financial difficulties. Of course, the own- 
ers. of the equity securities would have 
their ups and downs just as they would 
have in any other business venture, but, 
on the average, a well conceived project 
should pay them well. 

Some of the large industrial corpora- 
tions, presently existing underwriting 





WITHOUT FUSS 
OR FEATHERS! 


The distribution of large blocks of off 
the board securities is most successful 
when handled quickly and _ confiden- 
tially. 


This organization frequently consum- 
mates hundreds of trades in a single 
day, and thus has the contacts for quick 
distribution. It is equipped to take 
care of either small or large blocks in 
economical fashion. 


We invite your inquiries. 


LUCKHURST & CO. 


Members N. Y. Security Dealers’ Assn. 
40 Exchange Place New York 5, N. Y. 





TRUSTS and ESTATES—March 1945 


£200 HULL MENU ELI NSU CELLU EA ANDES houses, and insurance companies might 


PUPUVUEYUADEL ADEA AOA EDEN TDP PAE 


The Survey of 
the Year... 


A succinct ... compre- 


hensive study of the 
“OFF BOARD” MARKET 


available to you NOW! 


. . . Have you ever wished for 
a really comprehensive study of 
the “off board” or “over-the- 
counter” market? If so, you 
won't want to delay sending for 
a copy of “The Off Board Securi- 
ties Market.” 

. .. Readable and comprehensive, 
it traces the history of trading in 
this market from its beginnings, 
emphasizing the part it has 
played—and still plays—in the 
nation’s financial machinery. 

. . . Since it is packed with facts 
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well consider setting up one or more real 
estate financing companies of the kind I 
have mentioned. The Government might 
encourage them by looking into its tax 
laws as they affect new venture capital, 
inasmuch as the prospective return on 
real estate equity securities must be sub- 
stantial if they are to be offered in the 
open market. The Government would 
have an interest in this because of its im- 
portance to the construction industry and 
to the provision of employment after the 
war. 


If a refinancing company of this kind 
could be set up with capital and manage- 
ment provided under the sponsorship and 
supervision of, for example, such com- 
panies as General Electric, General Mot- 
ors, the United States Steel Corporation, 
and the Metropolitan Life Insurance 
Company, the public would know that the 
first mortgage bond and equity securities 
of a given building project bore a certain 
hallmark of integrity, and they would 
know that those securities would be re- 
presented to be exactly what they are ‘and 
that the projects against which they were 
issued were soundly conceived, soundly 
and economically constructed, well lo- 
cated, and possessed of every reasonable 
prospect of success. Public confidence 
would be bolstered by the fact that the 
public issuance of such securities would 
be subject to scrutiny by the Securities 
and Exchange Commission. 


Certain types of large institutional in- 
vestors, such as life insurance companies 
and mutual savings banks, have already 
been authorized to own outright certain 
kinds of revenue properties—notably 
housing projects. But their field is likely 
to be narrow at best and, with a proper 
regard to the distribution of their invest- 
ments, they cannot take care of a large 
part of the new revenue properties that 
will have to be built in the years to come. 
Certain large industrial corporations may 
likewise build office buildings and other 
types of revenue properties for outright 
ownership, but they also can cover only 
a small part of the field. In short, the 


VADUYEV OIE ODALALEY ONDE ALALADAN ESTO EY AEA 


means must be found of bringing the 
great mass of small investors into the 
field of real estate finance again. 


Salli Hees 


Wil 
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Investment Company Holdings 


Public utility and oil stocks were the 
most substantial investment company hold- 
ings at the end of 1944, according to a 
study by the National Association of In- 
vestment Companies. Combined holdings 
in public utility common and preferred is- 
sues by the 30 largest broadly diversified 
funds totaled $122,000,000, the average in- 
vestment being 7.8% of total assets in util- 
ity common stocks and 4.4% in preferreds. 
Combined market value of holdings in oil 
producing and refining company common 
shares amounted to nearly $94,000,000, the 
average holding in this group being 7.4% of 
total assets. 

Other industries in which investment 
company holdings at the year-end were 
large included retail merchandising, build- 
ing and household equipment, chemicals, 
railroad bonds, automobiles and equipment, 
and metals. Cash and government bond 
holdings amounted, on the average, to 8.7% 
of total assets. The total amount, $89,- 
000,000, was virtually unchanged from the 
September 30, 1944 holding, for the same 
30 companies. North American Company, 
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Montgomery Ward and Standard Oil Com- 
pany (N. J.) continued to be the three most 
widely held individual issues, as they were 
three months previously. Recent purchases 
by investment companies indicate no clear- 
cut preference for any particular type of 
security, with a fair amount of divided opin- 
ion apparent from an analysis of fourth 
quarter portfolio changes of the 30 com- 
panies. 


0. 


To Improve Municipal Financing 


A free advisory service on municipal se- 
curities for public officials of California 
communities has been inaugurated by Bank 
of America N.T. & S.A. of San Francisco. 
The experience and facilities of its bond in- 
vestment department—which is believed to 
hold the largest portfolio of municipal se- 
curities in the country—will be offered to 
help political subdivisions in their post-war , 
financial planning, and it is expected that 
one of the results will be seen in more eas- 
ily marketable bonds than might otherwise 
be possible. 
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Investment Trust Shares for 
Fiduciaries 


The modern law of trusts is increasingly 
permitting American fiduciaries to invest 
trust funds in all the types of securities 
which are commonly acquired by men of 
prudence, intelligence and discretion .. . 
It is not surprising, in view of this develop- 
ment, that the question is being widely 
asked when American legal decisions may 
be expected to declare without qualifica- 
tion that American fiduciaries may proper- 
ly invest in the shares of seasoned invest- 
ment companies. Interest in this subject 
may be expected to increase, for there is 
more and more difficulty, even on the part 
of experienced and well staffed professional 
fiduciaries, in obtaining adequate diversifi- 
cation of capital risk and reasonably decent 
yields on their investments. These diffi- 
culties are increased almost unbearably in 
the case of small trust accounts... 

A timely article on this question, by 
Mayo Adams Shattuck, who is one of the 
best known authorities on trust law in the 
United States, entitled “The Legal Pro- 
priety of Investment by American Fiduci- 
aries in the Shares of Boston-Type Open- 
End Investment Companies” will appear in 
the January issue of the Boston University 
Law Review ... After a comprehensive 
inquiry into the merits of the question and 
a consideration of the few decisions now 
in the law reports, Mr. Shattuck says: 

“First: The body of the trust law is be- 
coming more liberal with relation to the in- 
vestment powers granted to the trustee. 
The ideas of trust draftsmen are also be- 
coming more liberal, and many instruments 
are permitting investment habits not al- 
lowed by the law however generous .. . 
The trust device is becoming more and 
more the tool of the man of moderate cir- 
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cumstances. Diversification and expert 
management are increasingly desirable. All 
of these factors point toward an increasing 
acceptance of the shares of well-seasoned 
investment companies and investment trusts 
as proper and suitable fiduciary invest- 
ments. 

“Second: The American investment com- 
pany or investment trust has grown up into 
what appears to be steady maturity and has 
qualified itself in the eyes of men of pru- 
dence. intelligence and discretion as a de- 
sirable medium for the permanent disposi- 
tion of their own funds. This seems to me 
to be especially true in the case of the Bos- 
ton-type open-end investment company or 
trust. 

“Third: Legal objections to purchase by 
fiduciaries of the shares of well-seasoned 
investment companies and investment trusts 
seem less and less formidable as time goes 
by. It cannot properly be said that the law 
in its present state expressly prohibits the 
purchase of these shares. But it cannot be 
said, on the other hand, that the law ex- 
pressly permits such a purchase. The chief 
stumbling block appears to be the well- 
grounded rule that a trustee must not aban- 
don or delegate his managerial or invest- 
ment function. But it is doubtful whether 
that rule is applicable to the kind of situa- 
tion which we have in mind. The decisions 
have practically nothing to say upon the 
precise point. But even if the rule appears 
by its terms to be applicable it is almost 
certainly opposed to the modern current of 
sound and prudent investment practice. If 
that is so the objection is outmoded. There 
are, therefore, many reasons to believe that 
the law will end up by permitting discreet 
purchases and retentions of this type of se- 
curity. Unless the present trend in prac- 
tice, already deeply established, reverses it- 
self unexpectedly, the law may be expected 
to follow its usual sound course in ratify- 
ing an experiment which has been consol- 
idated in maturity into the fabric of the 
business world.” 

A recent analysis of our shareholders... 
reveals that over $8,500,000 worth of our 
shares, figured at net asset value as of 
December 31, 1944, are held in 1760 trust 
accounts. Almost $4,000,000 worth of the 
above shares are held in trust by over 220 
banks located in 38 different states. In all 
these states the banks have on many occa- 
sions retained shares of this Trust left to 
them under wills. In over three-quarters 
of these states there have been original pur- 
chases by banks of the shares of this Trust. 


From Annual Report of Massachusetts Investors 
Trust. 





INVESTMENT POLICY 


DIVIDEND ARREARAGES AMONG PREFERRED STOCKS 


Digested from The Exchange, Feb. 1945 


IXTY-TWO stock issues with cumu- 

lative dividend provisions had ap- 
proximately $983,996,000 of dividends in 
arrears as of January 1. 


This table supplies some specifications: 


Preferred Stock 
Dividends in Arrears 
January 1, 1945 
Approx. Arrears 
$ 893,000 
1,633,000 
12,069,000 
874,000 
57,867,000 
3,553,000 
74,511,000 
20,107,000 
14,402,000 
25,161,000 
103,545,000 
121,282,000 
548,099,000 


No. of Years No. of Issues 
Less than 1 

1- 

2... 2 

3. 

4- 

5- 

6- 

7- 

g- 

9-10 
10-11 
11-12 

12 and over 


NAVMAN F OWE PHP COP 


—— 


Of the more than half-billion dollars of 
accumulations upon 17 stock issues, fully 
47 per cent is accounted for by arrear- 
ages on a single issue ... American & 
Foreign Power $7 second preferred. 


Despite payments against accumulations 
on the part of certain stocks of the tabled 
groups during 1944, no important progress 
was made during the year in cutting down 
the grand total. Of the 69 preferreds in 
arrears on January 1, 1944, accumulations 
in full were paid off on only two. Fourteen 
stocks decreased their back payments, 11 
of them by cash distributions and 3 by ex- 
change offers. Ten issues maintained the 
same arrearages during 1944 as were extant 
at the opening of the year. Thirty-eight 
increased their backed-up totals; of these, 
9 made some payments while 29 made no 
progress at all in remunerating patient 
stockholders. 

Many of the stocks of the arrearage cate- 
gory were on a dividend basis, however, 
during much or all of last year. Not a few 
returned to their stipulated annual disburse- 
ments and others made at least occasional 
payments. 

In times like the present, the idea is not 


difficult of attention that with annual earn- 
ings per-share standing on a high plane, 
“something may be done about” an individ- 
ual accumulation. Oddly, it is not conven- 
tional in market studies to expect that sub- 
stantial lump-sum distributions may occur, 
however sizable earnings per-share may be 
in any single year. Rather, back dividends 
appear more frequently to have been li- 
quidated in the past through gradual addi- 
tions to a stock’s regular distributions, or 
by means of the issuance of additional stock, 
either common or preferred. 

With 87 per cent of listed preferred stocks 
and 83 per cent of listed common stocks on 
a dividend basis, the investor’s inquiry di- 
rected at income is found to be far from 
restricted in scope in respect to acquiring 
some income. Restrictions arise in connec- 
tion with percentage of income, as the fol- 
lowing table indicates, 


341 Listed Preferred 
Stocks Which Paid a Cash 
Dividend During 1944 
— By Yield Groups — 
No. of 
Issues 


Yield 
Per Cent 


to 
to 
to 
to 
to 


Median yield 4.7 per cent. 


Trust Company in our 
State 


Refer your Delaware Problems To Us 
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Stability in Corporate Profits 


The first 600 industrial concerns showed 
aggregate net profits in 1944 of about 
$900,000,000 compared with $875,000,000 
in 1943. This slight gain was accomplished 
in the face of continued high cost, ever 
stricter Government control and countless 
wartime production upheavals (example: 
some civilian goods first got a green light, 
then a red). 

More significant is the fact that for the 
first time in four years 1944 profits ran 
parallel to industrial production. In 1941, 
1942 and 1943, U. S. factory output rose 
to new records while total profits either 
lagged far behind or actually declined. But 
last year earnings showed a slight gain, 
total production a slight loss. Another 
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cheerful twist: taxes are now so high that 
any drop in profits hurts the tax-collector 
more than the stockholder. 

Among 1944’s best gainers were the oil 
companies which benefitted from record 
production and another year of minimum 
sales expense (what the Army did not take 
the civilians grabbed). Nine companies 
boosted profits 22% to $36,000,000. Work- 
ing night and day on war alcohol—and 
catering to the civilian market from inven- 
tories—the distillers reported higher profits. 
Rising costs eroded steel company profits 
and individual earnings dropped 5 to 25%. 
But some of the brightest reports of all 
came from two growth industries—air con- 
ditioning and air lines. 

Investor’s Digest, Feb. 28, 1945, published by 

Merrill Lynch, Pierce, Fenner & Beane. 





OHIO MICHIGAN 


—_—_——— 


ILLINOIS 
INDIANA 


PROVIDING INVESTMENT CAPITAL 


"The Eat North (entral States 


gen reg by a prehistoric ice-cap 
which scooped out their lakes, 
deposited their rich top-soil, and 
made more readily available their ex- 
tensive mineral resources, the East 
North Central States have become 
the center of the nation’s transpor- 
tation system and one of its foremost 
industrial and agricultural regions. 


Though widely traversed by early 
explorers, this section’s major de- 
velopment covers little more than 
the past century. Its rapid growth in 
population and resources during the 


last fifty years has naturally called 
for large capital outlays—well be- 
yond the accumulated reserves in 
sO new an area. 


In assisting in the financing of this area, 
Halsey, Stuart & Co. Inc. has made an 
important contribution to its exceptional 
progress and has likewise opened channels 
for conservative investment of surplus 
funds. This organization has partici- 
pated as an original underwriter in over 
1000 bond issues, totaling over $4% billions, 
of municipalities and corporations in the 
East North Central States. 


HALSEY, STUART & CO. INc. 


CHICAGO 90, 123 S. LA SALLE STREET - NEW YORK 5, 35 WALL STREET 
AND OTHER PRINCIPAL CITIES 





INVESTMENT POLICY 


CONTROL OF THE NATIONAL PURSE AND POWER 


New England Letter, First National Bank of Boston, Jan. 31, 1945 


INCE time immemorial political pow- 

er has been concentrated largely in 
the hands of those who control the na- 
tional purse strings. Our forefathers 
were well aware of this and accordingly 
provided safeguards against such concen- 
tration by placing under the jurisdiction 
of Congress the levying of taxes and the 
granting of appropriations. Further- 
more, all bills for revenue must originate 
in the House of Representatives, which 
by the very nature of its set-up is most 
responsive to the will of the people. 


Of recent years there has been estab- 
lished a colossal system of Government 
lending agencies that are virtually under 
no legislative restraint and are not subject to 
audit by the general accounting office. The 
lending of money should not be a function 
of the Federal Government, except in pe- 
riods of emergency and then with proper 
and adequate safeguards. There are now 
proposals, however, to furnish credit in 
the post-war period to anyone providing 
jobs, with prospects of repayment of sec- 
ondary importance. Such a measure could 
become a most disruptive influence upon 
successful enterprises as they would be 
forced to meet subsidized competition. The 
net result would be to drag down the strong 
by bolstering the weak, with the conse- 
quence that the entire economy would be 
undermined. Furthermore, losses on these 
loans would be absorbed by the taxpayers. 
What seems like a painless panacea for all 
of our economic ills is in reality a danger- 
ous drug that in the course of time would 
make the nation prostrate and helpless. 


The theorists point to the unprecedented 
activity in wartime and intimate that this 
could be duplicated in times of peace if we 
made use of the Governmental facilities at 
our command. Such a contention not only 
runs counter to simple arithmetic but is 
decisively refuted by all historical evidence. 
Our deficits during the war period have 
mounted by more than 189 billion dollars, 
and by the end of hostilities our debt may 
be well over 300 billion dollars. But deficits 
incur interest charges that must be met if 
the Government is to maintain its credit. 
The interest charges on the Federal debt 
alone in the post-war period may exceed 
six billion dollars, or an amount greater 


than was ever collected in total Federal 
taxes for any year prior to the beginning of 
the war. These inescapable interest pay- 
ments in conjunction with other heavy Fed- 
eral expenditures under continued deficit 
financing would, in the course of time, cause 
a crisis. 


It has been intimated that since the finan- 
cial institutions hold about 54 percent of 
all Government securities there need be 
no general concern over the payment of 
adequate interest charges on these secur- 
ities. The answer is obvious. These finan- 
cial institutions are the custodians of the 
savings of the people. The real owners of 
these institutions are the 45 million or so 
savings depositors and the 70 million holders 
of life insurance policies, while about 93 
percent of the resources of the commercial . 
banks are represented by assets owned by 
many millions of large and small depositors. 
It is not an issue, therefore, between large 
and small business but between sound 
finance and visionary experimentation that 
would jeopardize the savings of all classes. 

Alluring promises are held out to the 
“common man” under the planned economy. 
Historical evidence clearly shows, however, 
that the common man got his first real op- 
portunity under capitalism. It was this 
system that freed him from slavery and 
drudgery and made it possible for him to 
have a greater variety of food and a host 
of other products, as well as more comfort 
and conveniences than the royalty of the 
Middle Ages. As a matter of fact, the 
emancipation and material betterment of 
the common man were essential for the 
successful operation of the private enter- 
prise system, for its mass output requires 
a broad market and a high level of general 
purchasing power. On the other hand, the 
adoption of a planned economy is atavistic. 
Thus before turning our back upon the 
system that has served us so well over the 
decades, we should ponder on the price that 
we must pay if we heed the siren voices of 
those who are intent upon mapping out our 
way of life, but in so doing they would pro- 
vide serfdom instead of individual freedom. 


The Fascist countries abroad also held 
out a utopian plan for their people of full 
employment, security, and better homes. 
This was to be achieved by a planned econ- 
omy financed by government borrowing and 
spending, and a totalitarian government to 
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regulate all activity. But after surrender- 
ing their freedom for an illusory security 
and military pageantry the Italian and Ger- 
man people were led into wars of aggression 
that threatened civilization. 

As we plan for the future and the course 
to follow, it is well to remind ourselves that 
a large part of the trouble attributed to 
capitalism is in reality the cumulative ef- 
fect over the decades of the extension of 
government into business and the adoption 
of unsound economic policies. There has 
been abuse and economic distress under pri- 
vate enterprise, but this has been due in 
no small measure to the failure of govern- 
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ment to adequately perform its essential 
duties. We should endeavor to repair and 
to perfect along sound lines our economic 
system, which is by far the best that human 
ingenuity has yet devised, instead of re- 
sorting to experiments that experience has 
invariably demonstrated are foredoomed to 
failure. 

The people of the United States are en- 
titled to any kind of society that they may 
choose. That is their inalienable right. But 
it seems inconceivable that they would 
knowingly subscribe to the same type of 
system that they are now dedicating their 
all to destroy on many battlefronts. 


INTEREST RATES ON GOVERNMENT SECURITIES 


FAIRLY large number of people 

contend that interest rates on gov- 
ernment securities must not be permitted 
to rise and that they can be kept at low 
levels for the remainder of the war pe- 
riod and for an indefinite time during 
post-war years. Much of this argument 
is to the effect that the rates must be kept 
down to minimize the cost to the govern- 
ment; to protect the values of govern- 
ment securities; and to discourage resort 
to such dangerous devices as the issuance 
of fiat paper money or non-interest-bear- 
ing securities, and the socialization of the 
commercial banking structure. 

The contentions as to how prevailing low 
rates can be maintained are, in many in- 
stances at least, chiefly poorly-supported 
assertions rather than observations resting 
upon convincing evidence. 

Contentions of a generally opposite na- 





LAND TITLE 


BANK AND TRUST COMPANY 


PHILADELPHIA 


LT Chestnut 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


ture, frequently heard and read, but appar- 
ently widely ignored or deplored, run some- 
thing like this: Argument for a continuation 
of low interest rates is in fact argument for 
economic stagnation or totalitarianism in 
government controls, probably both. If, at 
the end of the war a climate favorable to 
expansion in private enterprise is created, 
the opportunities and demands for loanable 
funds should be such that interest rates 
would rise and no government dedicated to 
the aiding and maintenance of such climate 
could maintain the present low level of in- 
terest rates. Such maintenance, if business 
expansion should develop in an important 
way, would involve controls so extensive in 
nature that private enterprise must of 
necessity be reduced to the level charac- 
teristic of countries with totalitarian gov- 
ernments. 


To the contention that maintenance of low 
interest rates is an insurance against 
dangers, one hears the observation that if 
banks become little more than investors in 
government securities, performing few func- 
tions besides creating deposits against, and 
collecting the interest on, government se- 
curities, the Congressional advocates of 
non-interest-bearing securities and fiat 
paper money and of socialization of the 
banks may be provided with what the ma- 
jority of Congress might consider good 
grounds for contending that there is no 
good reason why the government should 
pay interest to banks which do little be- 
sides collect interest on government secur- 
ities. 

WALTER E. SPAHR in Monetary Notes 





INVESTMENT POLICY 


SOCIAL SECURITY PROGRAM 


Recommendations prepared by American Life Convention, Life Insurance Association of America 
and National Association of Life Underwriters 


1. Extension, wherever feasible, of the 
coverage of old age and survivors insur- 
ance to all those gainfully employed 
groups not now covered, including agri- 
cultural and domestic workers, govern- 
ment employees, railroad workers, em- 
ployees of non-profit organizations, and 
the self-employed. 

2. A thorough review of processes by 
which benefits and eligible status are de- 
termined under old age and survivors in- 
surance. For example, the present mini- 
mum benefits of $10 a month might well 
be raised to, say, $20 a month ($30 per 
aged couple), subject to appropriate safe- 
guards, with no increase in the present 
top limit of $85 a month. 

3. Close study as to how best to safe- 
guard the interests under old age and sur- 
vivors insurance of ‘men and women in the 
armed forces, and of persons who continue 
to work after age 65. 

4. Extension of old age and survivors in- 
surance benefits for total and permanent 
disability after age 55, thereby making al- 
lowances for the fact that some workers be- 
come prematurely old in the sense that they 
can no longer work. 

5. Extension, wherever feasible, of un- 
employment compensation protection to all 
groups of workers, with the exception of 
self-employed and possibly employees of 
non-profit organizations where the added 
weight of payroll taxes on these institutions 
might restrict their operations. 

6. Study of the practicability of having 
unemployment compensation benefits re- 
lated, in part, to the number of dependents 
of a married worker. 

7. Continued experimentation by the 
states with merit rating in financing unem- 
ployment benefits before arriving at a posi- 
tive conclusion as to the relative weights of 
its advantages and disadvantages. 

8. A moderate increase in the maximum 
number of weeks for which unemployment 
compensation is paid if and when the finan- 
cial position of state plans permits, rather 
than shortening of the waiting period or an 
increase in the level of benefits. 

9. Reexamination of the entire problem 
of financing old age benefits. Proposals 
that Social Security taxes should be in- 
creased to combat inflation or to help 
finance the war are unsound. The way to 


protect the system is to determine Social 
Security taxation policy by the needs of 
Social Security only. 


10. A committee of qualified persons 
should be appointed by Congress to review 
the financial question fully. This review is 
particularly desirable because a _ reserve 
fund of $6 billion has already been accum- 
ulated and is rapidly increasing on account: 
of the current heavy excess of income over 
outgo. Furthermore, with up-to-date esti- 
mates of benefit payments, a revised tax 
schedule should be developed which would 
make it unnecessary for Congress to go 
through what now appears to be an annual 
process of deciding what the next year’s 
tax rate is to be. By setting the schedule, 
say for a three or five year period, and by 
providing for periodic review, the situation 
would be much more satisfactory than at 
present. 


11. Plans for medical and hospital care 
are often associated with income mainte- 
nance. Whether or not they actually form 
part of the Social Security program ade- 
quate medical attention and hospital care 
are needed to lessen the extent to which 
illness reduces the ability to earn a living. 
Voluntary insurance of the cost of hospital 
care is already widespread and growing 
fast. Similar protection against the cost of 
medical care is rapidly growing in use and 
public favor. Every effort should be made 
to utilize voluntary cooperative enterprise 
before resorting to a compulsory govern- 
ment program. The effectiveness of volun- 
tary plans for the prepayment of the costs 
of medical care would be greatly facilitated 
by the establishment of more health cen- 
ters for the diagnosis and treatment of ser- 
ious diseases. 


The principles and safeguards which 
should govern the operation of such a sys- 
tem in a democratic society may be sum- 
marized as follows: 

To the extent that a sound Social Se- 
curity program provides insurance coverage 
to replace reliance upon charity and public 
relief, it is a distinct advance over older 
methods of relieving need, because it is 
more orderly, dignified, and reliable. How- 
ever, a sound overall economy is the first 
requisite of an effective plan of Social Se- 
curity. The underlying strength of any 
such plan lies in the productive power of 
the people; and weaknesses develop as the 





310 


will or the opportunity to produce is im- 
paired. The best assurance people have 
that Social Security will be kept on a sound 
basis is for the individual citizen to look 
upon it in terms of the need for protecting 
and strengthening society, rather than in 
terms of their own potential claims against 
the system. 


It is also a sound principle to prevent 
loss of income wherever possible, rather 
than to reimburse for it. Jobs are better 
than unemployment benefits and good 
health more to be desired than sickness 
benefits. Therefore, constant study must 
be made of the causes which give rise to the 
need for Social Security benefits. Reha- 
bilitation and retraining of unemployed 
workers, preventive medicine, and encour- 
agement of older workers to play economi- 
cally useful roles in the community are es- 
sential parts of this program. 


A plan of Social Security to be sound 
should support an effective system of re- 
wards and incentives to make it worth the 
while of individuals economically, at least, 
to take risks and put forth efforts. Reason- 
able controls must be maintained so that 
payments do not discourage people from 
contributing to the community’s output of 
goods and services. To maintain proper in- 
centives to work, Social Security benefits 


Missouri’‘s 
Largest Fiduciary 


This company engages only 
in the trust business. It does 
no banking business. It ac- 
cepts no deposits. 

It administers more trust 
property than any other Mis- 
souri financial institution. 
Itis the oldest trust com- 
pany in Missouri. 

For ancillary service in 
Missouri or Southwestern 
Illinois consult 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 


Affiliated with the First National Bank 
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should be determined by the level of sub- 
sistence. 

Social Security, of its very nature, in- 
volves governmental direction. Programs 
requiring administrative latitude and dis- 
cretion are best administered by local and 
state authorities close to the people. Fed- 
eral control of such programs should be 
kept to a minimum. The old age and sur- 
vivors insurance program is being admin- 
istered on a wholly national basis. This 
exception to the principle of decentraliza- 
tion appears warranted because relatively 
little administrative latitude and discretion 
is involved, and certain problems arising in 
handling this insurance can best be met 
under a national program. 

Just as benefits must not be so large as 
to interfere with the will to work, so the 
cost of Social Security must not be so high 
nor so allocated among taxpayers as to dis- 
courage industry and saving. It is essential 
that Social Security measures be developed 
with caution, prudence, and moderation. 
Otherwise they will create conditions and 
impose costs even more serious than the 
situations they are designed to cure. 

Social Security is an instrument through 
which a democratic society founded on a 
sound economy protects itself against the 
destructive effects of poverty in its midst. 
Voluntary plans, on the other hand, are the 
instruments through which the individual 
lifts his family and himself as far above the 
Social Security floor of protection as his 
own industry, enterprise and foresight per- 
mit. 

Through voluntary thrift plans the citi- 
zen makes provision for the individual 
needs of his own family, while through So- 
cial Security he undertakes to build a base 
for the society in which his own voluntary 
plans must function. In the complex so- 
ciety in which we live, neither should stand 
alone. 


Pension Plan for Hospital 


What is believed to be the first pension 
plan ever installed for an organization of 
its kind was put into effect by Methodist 
Hospital of Indianapolis late last year. The 
institution is the largest hospital in the 
State and the largest Methodist hospital in 
the world. The plan is non-contributory, 
gives credit for past service, provides bene- 
fits in event of unemployment, disability 
and death, is open to all employees, under 
65, on October 1st of each year, and is 
the trustee managed type, with Union Trust 
Company of Indianapolis as trustee. 








STOCK PURCHASE AGREEMENTS AND 
INCOME TAXES 


Effects of General Counsel Ruling on Binding Plans 


SAMUEL J. FOOSANER 


Counsellor at Law, Newark; Chairman, Committee on Federal and State Taxation, 
: New Jersey State Bar Association 


7 HEN the Treasury Department is- 
sued its special income tax ruling 
with respect to binding stock purchase 
agreements several months ago,' it was 
slipped into the reports somewhat unno- 
ticed. Now that its full significance is 
beginning to be more appreciably under- 
stood, taxpayers, generally, are conscious 
of a new and extremely troublesome prob- 
lem. 


Succinctly, the Treasury’s ruling is to 


the following effect. A and B are equal 
stockholders in the A. B. Company, a 
closely held corporation. Each invested 
$10,000 in the business when it was es- 
tablished in 1930. The business has 
grown to where it is worth $200,000 to- 
day. Under a binding stock purchase in- 
strument entered into by the parties, it 
is agreed that in the event of the death 
of one, the survivor will pay $100,000 for 
the 50% stock interest of the other. A 
dies and, in accordance with the terms of 
the buy-sell agreement, B pays A’s estate 
$100,000. 


1. Letter of Joseph J. O’Connell, Jr., General 


Counsel, November 10, 1944. 


The Treasury takes the position that 
A’s estate enjoyed a $90,000 gain in the 
transaction.* The statutory support for 
this contention is Section 126 of the In- 
ternal Revenue Code.* It is argued that 
A’s basis for the stock was $10,000. It 
having been sold under a binding agree- 
ment for $100,000, the gain is $90,000. 


Applying Section 126 


HAT portion of Section 126 which is 
invoked by the Treasury in substan- 
tiation of its contention, provides: 


“The amount of all items of gross in- 
come in respect of a decedent which are 
not properly includible in respect of the 
taxable period in which falls the date 
of his death or a prior period shall be 
included in the gross income, for the 
taxable year when received, of: 

(A) the estate of the decedent, if the 
right to receive the amount is acquired 
by the decedent’s estate from the de- 
cedent; 


2. See hypothetical example in G. C. Ruling of 
November 10, 1944. 
3. re added by Section 134 of the 1942 Revenue 
ct. 





(B) the person who, by reason of the 
death of the decedent, acquires the right 
to receive the amount, if the right to 
receive the amount is not acquired by 
the decedent’s estate from the decedent; 
or 


(C) the person who acquired from the 
decedent the right to receive the amount 
by bequest, devise, or inheritance, if the 
amount is received after a distribution 
by the decedent’s estate of such right.” 


Basically, the foregoing provision con- 
stitutes a direct endeavor to have such of 
the decedent’s income which was not in- 
cludible in his last return, taxable to his 
estate, or to such person or persons en- 
titled to receive amounts directly from 
his estate. A further provision of this 
sectiont requires that such income which 
would have been reportable by the dece- 
dent, had he received it prior to his death, 
shall be considered by those who actually 
receive it after the decedent’s death, in 
the same manner. Thus, if the income 
would have been ordinary income to the 
decedent, it would be taxable as such in 
the hands of the recipient taking it in his 
stead. If it was ordinary income for per- 
sonal services performed by the decedent 
covering a period of 36 calendar months 
or more, and at least 80% of the total 
compensation was received or accrued in 
one taxable year, the special benefits of 
the income tax law could be invoked.® 


By way of elaboration regarding Sec- 
tion 126, the federal income tax regula- 
tions provide :® 


“Under section 126(a)(1), all such 
amounts to which a decedent is entitled 
as gross income and which are not in- 
cludible in computing his net income for 
his last taxable year or any prior taxable 
year shall be included, when received, 
in the gross income of the estate of the 
decedent or of the person receiving such 
amounts if such amounts are received in 
a taxable year ending after December 
31, 1942 by the estate of the decedent 
or by a person entitled to such amounts 
by bequest, devise, or inheritance from 
the decedent or by reason of the death of 


4. Section 126(a) (3). 

5. Section 107(a), 
amended. 

6. Income Tax Regulations 111, Section 29.126-1. 


Internal Revenue Code, as 
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the decedent. These amounts are includ- 
ed in the income of the estate and such 
persons when received by them, regard- 
less of whether or not they report income 
on the basis of cash receipts and dis- 
bursements.” 


Taxing the Gain 


T is important to know the underlying 

law which extends the authority to the 
Government to tax a recipient, after a 
taxpayer’s death, on income claimed to 
have been earned by such taxpayer in the 
year of his death. Being thus grounded, 
we can better examine the Treasury’s 
position. If, says the Department, Jones 
was entitled to $5,000 in salary on the 
date of his death, the fact of his death 
will not preclude the Government from 
collecting income taxes on that $5,000 
after Jones’ death. Further, if it is with- 
in the Treasury’s province to recover in- 
come taxes on ordinary income earned by 
the taxpayer in the year of his death, 
then, too, the Treasury is statutorily em- 
powered to collect taxes on such capital 
gains as the decedent may have enjoyed 
in the year of his death. To pursue the 
matter one additional step—if the tax- 
payer was entitled to a capital gain at 
the time of his death, which capital gain 
became immediately enforceable upon the 
instant of his death, then, here again, the 
Government is entitled to its tax. 

We do not allege all this without justi- 
fication, says the Treasury. Looking to 
the Internal Revenue Code,’ we rely upon 
this authority, as well as the income tax 
regulations promulgated thereunder.® 
These regulations specifically set out: 


“Thus, if the income would have been 
capital gain to the decedent, if he had 
lived and had received it, from the sale 
of property held for more than six 
months, the income when received, or its 
fair market value if transferred, shall 
be treated in the hands of the estate or 
of such person as gain from the sale of 
the property, held for more than six 
months, in the same manner as if such 
person had held the property for the 
period the decedent held it, and had made 
the sale.” 


Mindful of the foregoing law and that 
portion of the Code dealing with the sale 


7. Section 126, Internal Revenue Code. 
8. Income tax regulations 111, Section 29.126-1. 
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or exchange of capital assets,® the Treas- 
ury takes the stand that all capital gain 
transactions must be considered in deter- 
mining how much is due by way of in- 
come taxes from the decedent. 


Good Will 


N reviewing a binding stock purchase 

agreement, the taxing authorities look 
at the holding period to determine the ap- 
plicable rates,!° and then fix the taxpay- 
er’s basis. With a determination as to 
the appreciation in the capital asset con- 
cerned, the computation of the taxes due 
can be readily made. In the case of A 
and B, in the illustration given above, 
the Treasury determines the basis to be 
$10,000 in each case. To ascertain just 
how much appreciation oecurred in the 
stock owned by the taxpayers, in arriving 
at fair market value,!! resort is made to 
that elusive “don’t fence me in” item of 
good will. Thus, while the taxpayers 
themselves may determine that the A. B. 


9. Section 117, Internal Revenue Code. 
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Company is worth $200,000, and A and B 
may each agree to sell his 50% interest to 
the other for $100,000, the Government 
might glean a value in good will which 
it feels was grossly underestimated, and 
thereupon place a total figure of $300,000 
on the A. B. Company. 


Good will is an uniquely difficult asset 
to evaluate. Mr. Randolph Paul speaks of 
it as “the stuff that dreams are made of.” 
One of the shining attributes of the bind- 
ing stock purchase agreement has been 
its ability to help limit extremely bur- 
densome sums from being attached to 
good will. Joint stockholders in a close 
corporation have been able to fix reason- 
able worth for their businesses, and their 
decisions have been sustained as being 
fair determinations for estate tax pur- 
poses.!2, On the other hand, where no 
binding stock purchase agreement has 


10. Section 117(b), Internal Revenue Code. 

11. See A. R. M. 34, 2 CB 31. 

12. Wilson v. Bowers, 57 Fed. (2d) 682. 
Helvering v. Salvage, 297 U. S. 106. 


Also 
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existed, the barometer or norm to guide 
the Court being lacking, the taxpayer’s 
estate has suffered at the hands of a high 
stock valuation by the Treasury. 


Sale by Executor 


HE Treasury holds that where A’s 

executor sells his stock at an increase 
over A’s basis, the gain constitutes re- 
portable income at the appreciable 
rates.'3 Yet, where no binding agree- 
ment was entered into by the decedent, a 
subsequent disposition of his stock by his 
estate must be at a price higher than the 
value of the stock at the decedent’s death 
before a gain can result.!4 


Thus, where no binding stock purchase 
agreement exists, under the terms of 
which a fixed sale price for the stock is 
set down, the executor is generally in a 
position (depending upon the terms of 
the decedent’s will) to retain or sell the 
decedent’s stock. Where he elects to dis- 
pose of the stock, without being specifi- 
cally bound to do so, at a particular price, 
observing that the basis for determining 
the capital gain, if any, is the value of the 
stock at the time of the decedent’s 
death,!® the decedent’s estate is accorded 
far more favorable treatment. If A’s 
stock, in the example given, was in fact 
worth $100,000 at his death, but A had 
not made a binding buy-sell agreement 
with B, upon a sale of this stock by A’s 
executor for $100,000, no gain would oc- 
cur. 


Treasury’s Position Challengeable 


HE foregoing conclusions are all in 

accordance with present Treasury 
reasoning. It relies upon the amendments 
to the Code made by the 1942 Revenue 
Act.1® It turns to Section 126 as intro- 
duced by the 1942 Act, and looks to the 
regulations promulgated thereunder. In 
all this, the Treasury finds complete sup- 
port for its position. It argues that by 
virtue of a binding stock purchase agree- 
ment, under the terms of which the es- 
tate of the decedent enjoys a capital gain, 


13. G. C. Ruling, supra. 

14. Section 113(a)(5), Internal Revenue Code, sub- 
ject to 811(j) of Code. 

15. Section 113(a)(5), supra. 
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such capital gain is taxable in the same 
manner as if the decedent had disposed of 
the stock at such appreciated price before 
his death. It simultaneously decides that 
where no binding stock purchase agree- 
ment existed, A’s executor, in disposing 
of A’s stock, is at liberty to use an en- 
tirely different and much more favorable 
basis. 


While at first reaction the Govern- 
ment’s position might seem strong and 
completely sustainable, suffice to say that 
Section 126 and the questions herein pre- 
sented, are destined to come in for a fair 
share of litigation. There is much room 
for argument on the side of the taxpayer, 
to the effect that the Treasury, in the 
latitude of its interpretation, may be 
stepping just a little bit out of sphere. 


Deduction for Estate Taxes 


ITH the avowed objective of avoid- 

ing double taxation with respect to 
the same property, Section 126 provides 
for a deduction for estate taxes paid.!7 
The subsection dealing with this credit 
reads as follows: 


“A person who includes an amount in 
gross income under sub-section (a) shall 
be allowed, for the same taxable year, 
as a deduction an amount which bears the 
same ratio to the estate tax attributable 
to the net value for estate tax purposes 
of all the items described in subsection 
(a)(1) as the value for estate tax pur- 
poses of the items of gross income or 
portions thereof in respect of which such 
person included the amount in gross in- 
come (or the amount included in gross 
income, whichever is lower) bears to 
the value for estate tax purposes of all 
the items described in subsection (a) (1).” 


Under the regulations'® an attempt is 
made to compute the credit referred to in 
Section 126(c), by use of a hypothetical 
illustration. The example offered, how- 
ever; does not completely clarify the 
Treasury’s position, and undoubtedly this 
aspect of the entire problem will merit 
judicial determination. It would appear 
at this time that the facts which can be 


16. Section 134(a) of the 1942 Act, amending Sec- 
tion 42(a) of the Code. 
17. Section 126(c)(1), Internal Revenue Code. 
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presented in behalf of many taxpayers, 
could be employed to their substantial ad- 
vantage, within the purview of Section 
126(c). 


Government Philosophy Wrong 


rQWHE whole philosophy of the Govern- 

[ penedies new approach of taxing cap- 
ital gains under binding stock purchase 
agreements would seem contrary to good 
business economics. Stock purchase 
agreements, especially where fortified by 
life insurance, have served very effective- 
ly to assist a decedent’s estate to meet es- 
tate taxes and the other mandatory costs 
of death. They have helped the survivor 
to take over an entire business, thereby 
assuring the continued operation of the 
enterprise. Time and again stock pur- 
chase agreements have prevented persons 
foreign to a business from coming in and 
disrupting company procedure with in- 
evitable setbacks. 

It is debatable whether the Govern- 
ment realizes the drasticity of its con- 
templated procedure of taxing capital 
gains under binding stock purchase 
agreements. The possibility of wholesale 
discontinuance of business enterprise, 
where no binding buy-sell arrangement 
exists, immediately looms upon the hori- 
zon. Unquestionably, with a severe in- 
come tax penalty placed upon binding 
stock purchase agreements, many of the 
thousands that are now in existence will 
be terminated, and others heretofore con- 
templated will not be made. The end re- 
sult must necessarily be, first, the sub- 
stantial deterring of provisions for estate 
tax liquidity in the hands of the estate of 
a decedent, and second, the creation of a 
most disrupting obstacle to the perpetua- 
tion of successful business enterprise by 
surviving active stockholders in closely 
held corporations. Surely serious consid- 
eration must be given to estate tax, eco- 
nomic and social consequences in a mat- 
ter which is so vital to thousands of prin- 
cipal owners of small close corporations. 

The Treasury’s position demands thor- 
ough deliberation. Whether or not it war- 
rants stockholders who require such 
agreements to forego this necessity, com- 


prises a question much at issue. It is 


18. Section 29.126-3 Regulations 111. 





315 


not herein argued, as has been suggested 
by some, that under no circumstances is it 
now advisable to have a binding stock 
purchase agreement. Such an attitude is 
far too generalized in character. As in 
all matters of tax law, every case must be 
judged in light of the individual facts it 
presents. Aside from the recognized bene- 
fits which binding stock purchase agree- 
ments present generally,!® individualized 
treatment of particular cases constitutes 
the only proper approach to the problem. 
In many instances, either a partial or 
complete answer will exist to the argu- 
ments propounded in behalf of the Treas- 
ury. There are still other situations in 
which, viewing the law in its present pos- 
ture, possibilities will represent them- 
selves for tax-saving advantages to the 
taxpayer under binding stock purchase 
agreements. Caution, not panic, should 
be the watchword, pending further au- 
thoritative enlightenment respecting the . 
law. 
19. Estate tax liquidity, assisting in the restricting 
of value of stock for estate tax purposes, as- 
sisting survivors to successfully continue the 


enterprise, and avoidance of controversy, com- 
prise but a number of such advantages. 





The validity of Oregon’s optional com- 
munity property law is not affected by 
Comm. v. Harmon in which the U. S. Su- 
preme Court held the similar Oklahoma 
statute ineffectual to permit spouses to di- 
vide income for Federal Tax purposes. Ore-. 
gon’s Attorney General has ruled that the 
constitutionality of the Oklahoma law was 
not at issue. In any event, remedial legis- 
lation is now pending in the Oregon legis- 
lature. 
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DOUBLE TAXATION OF ESTATE ANNUITIES 


Revision of Canadian Succession Duties Urged 


H. V. LAUGHTON. K.C. 
General Manager, National Trust Company Limited, Toronto, Canada 


HE recent agreements between Can- 

ada and the United States and be- 
tween the Provinces of Ontario and Que- 
bec, looking to the elimination of multiple 
taxation on the same assets and indivi- 
duals, will give relief only in the cases 
where residents of Canada hold assets 
that may be taxed in these jurisdictions. 
A real effort should now be made by our 
Governments, Federal and Provincial, to 
relieve the hardships that ensue from the 
imposition of very heavy succession du- 
ties by the Dominion and the Provinces, 
particularly when combined with the im- 
position of heavy income taxes. 


I have often thought that our Govern- 
ments have come to look upon money and 
property, acquired and saved by hard 
work and sacrifice for the purpose of 
providing for dependents, as a kind of 
treasure trove lost by the owner who has 
died and of which the Governments may 
take a very substantial part—not of the 
houses, the unproductive real estate, the 
mortgages and other investments hard to 
realize, but cash, which must be paid 
within a very few months or be subject 
to a penalty of interest at a rate much in 
excess of what those Governments are 
prepared to pay by way of interest on 
their loans. It has even been stated by 
Members in the House that estates pro- 
vide an easy source of taxation and that 
there should be no hesitation in taxing 
them heavily. What seems to be forgot- 
ten is that in the average estate the per- 
son who built it up and who in most cases 
had a substantial earning power, is dead, 
and that his earning power is forever lost 
to his family. At this moment, when the 
average family is facing the serious prob- 
lem of adjusting itself to a lower scale of 
living, both the Dominion and Provincial 
Governments exact not only heavy suc- 
cession duties that seriously deplete the 
capital of the estate, but in many cases 


From address to 1945 annual meeting of the 
Company’s shareholders. 


the Dominion Government again steps in 
and taxes as income some of the same 
money which has already been taxed 
twice as capital. 


In the matter of succession duties some 
changes should be made to remove what 
can be described not only as inequities 
but as definite discrimination against the 
dependents of dead people—mostly wo- 
men and children. 


Confiscatory Double Tax 


Both the Dominion and Provincial 
Governments in framing their Acts have 
adopted the principle of a “succession” 
duty (imposed on the individual who re- 
ceives the benefit) rather than an “es- 
tate” duty (levied on the amount of the 
estate and paid by the executor), and to 
my mind it is the adoption of this princi- 
ple that has created many of the inequit- 
able effects of taxation. 


In a substantial or even moderate es- 
tate some provision is usually made by 
way of income or annual payments for a 
widow, daughters or others who require 
special protection, and after these persons 
die the capital goes to others. A succes- 
sion duty requires that the value of the 
amount received by each individual be 
determined; hence the income to be paid 
to a person is capitalized and valued on 
the basis of the person’s life expectancy 
on a five per cent basis in the case of 
Ontario and on a four per cent basis in 
the case of the Dominion, even though 
everyone recognizes that such yields can- 
not be obtained from trustee investments. 
This capitalized sum is then treated as a 
lump of capital and bears the capital levy 
of succession duty even though the whole 
amount of it will again be taxed as in- 
come when the individual receives it. 
Then, unless the executor is in a position 
to commute, which is very often impos- 
sible, the whole capital of the estate bears 
the succession duty tax when it goes to 
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those who receive it without any allow- 
ance for the capitalized amounts of the 
income on which the duties have been 
paid already. 


To illustrate: A trust of $500,000 was 
created giving a life income to a niece 
who was about thirty years of age, the 
capital to pass to others on her death. 
The succession duties charged by the 
Dominion of Canada on this capitalized 
life income were $72,000, those charged 
by Ontario $110,000. In accordance with 
the law of the two jurisdictions, the total 
tax of $182,000 must be paid within a 
four-year period. This would. call for 
payments of $45,500 a year for four 
years. 

Assuming that the fund produced an 
income of four per cent there would be a 
gross annual income of $20,000. The 
Dominion Government imposes an income 
tax of $12,000, leaving the niece a bal- 
ance of $8,000 a year to meet the succes- 
sion duties. Any unpaid portions bear 
interest at the rate of five per cent per 
annum. If the entire $8,000 were ap- 
plied each year on account of the duties, 
leaving the niece with nothing, she would 
still owe the two Governments $161,250 
at the end of the four-year period. The 
annual interest on $161,250 at 5% is 
$8,062.52, so that the executor would not 
be in a position to make the beneficiary 
even a token payment to help defray in- 
cidental living expenses. While we all 
know that Parliament can by law declare 
that black is white, I think the public 
as a whole are completely unaware of the 
development of this new process in tech- 
nicolor which not only turns black figures 
into red but leaves the poor beneficiary 
entirely out of the picture. 

The only sensible thing for the niece 
to do would be to refuse to have anything 
to do with the estate. 

While the effect is more spectacular in 
connection with a large estate, there is 
the same effect in proportion in the case 
of any moderate estate. The results are 
absurd—and also tragic. 


Alternatives 


Both the Dominion and Provincial 
Governments are concerned with this 
problem, but it is very difficult to find a 
solution if succession duties continue to 
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be imposed rather than estate taxes. One 
solution which seems very reasonable 
when the Dominion is imposing heavy in- 
come taxes is for the Dominion at least 
to impose no succession duties on the in- 
come from an estate but to impose the 
tax on the capital only when it is received 
by those entitled. If governments insist 
on imposing succession duties on income, 
some relief might be given by having the 
person receiving the income pay each 
year the proper percentage of that in- 
come. This would leave the person at 
least a small balance each year. If the 
person lived through the period of expec- 
tancy of life the Government would re- 
ceive the same amount of duties as if 
they had imposed the tax on the income 
capitalized in a lump sum, and over a pe- 
riod of years there can be no substan- 
tial loss to the Government for while 
some persons will die earlier than the 
period of expectancy others will live be- 
yond it. 


Sometimes the statement is made that 
the Government cannot do anything dur- 
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ing the War to remove the outstanding 
absurdities and inequities in connection 
with succession duties because the loss in 
revenue would be too great. This state- 
ment is hardly true in the case of the 
Dominion Government. In the fiscal year 
of 1942-43 the total amount of succes- 
sion duties collected by the Dominion of 
Canada was only .96% of the amount col- 
lected from income and excess profits tax. 
In the year 1943-44 it is estimated the 
percentage would be approximately .92. 
The burden of heavy taxation is cheer- 
fully accepted in wartime, but discrim- 
ination and gross inequities and injus- 
tices in taxation cannot be justified either 
on the ground of patriotism or sound gov- 
ernment policy. 

A Commission has been sitting at Otta- 
wa to consider the whole question of taxa- 
tion of annuities which are payable whol- 
ly or partly out of capital as distin- 
guished from income. What I stressed 
in appearing before this Commission is 
that the question should not be ap- 
proached from the basis of legal decis- 
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ions of other courts, but rather to recom- 
mend to the Government a policy of tax- 
ing as income only what is income. De- 
cisions of the courts of another country 
should not be adopted as a basis for our 
taxation unless the conditions, financial 
and economic, of the two countries are 
parallel. 


No Limit on Taxation 


The New York Senate has defeated a 
resolution requesting a Federal constitu- 
tional amendment to limit Federal income, 
gift and estate taxes to 25% except during 
war emergencies. At least 16 States (32 
being required to get Congressional action) 
have passed a similar resolution. 

Majority Leader Feinberg, supporting the 
resolution, declared that it was time the 
Federal government was told to stop spend- 
ing without regard to being repaid, and 
time for it to insist that foreign nations 
pay their debt to us. Senator Desmond, 
leading the opposition, asserted that the 
proposal would take six billion dollars from 
Federal revenues and make it impossible to 
maintain a sound financial system, thus af- 
fecting war bonds, or it would be necessary 
to shift the tax burden from the rich to the 
poor. 


oO 


Pension Plan for 
Welfare Workers 


A pension plan for 500,000 employees of 
social, health and welfare agencies, not now 
covered under Federal social security, has 
been announced by the newly established 
National Health and Welfare Retirement 
Association. Milton H. Glover, vice pres- 
ident of the Hartford National Bank and 
Trust Company, was elected president of 
the association, which reinsured all benefits 
through The John Hancock Mutual Life In- 
surance Co. 

An insured plan was necessary, Mr. 
Glover advises, because the association is 
a purely voluntary, non-profit organization, 
and there would be no corporate reserves 
available if a trusteed plan were at some 
later date unable to pay out. It is believed 
that the association will stimulate the wider 
acceptance of retirement plans as leaders in 
social work discuss this plan in large com- 
munities throughout the country. 
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CURRENT FEDERAL 


TAX NOTES 


PETER GUY EVANS 


Member of New York Bar: Certified Public Accountant (N. Y. and N. J.); 
Lecturer on Taxation at Columbia and Rutgers Universities 


Estate Tax 


Taxability of transfer subject to re- 
mote reverter. In 1928, decedent created 
irrevocable trust, income payable to her 
for life and on death to her daughters, 
with remainders to their respective de- 
scendants. If there were no surviving 
descendants of either daughter, corpus 
was to go as appointed by settlor’s will. 
Decedent died in 1934, the daughters sur- 
viving. HELD: This was not a transfer 
in contemplation of death, but reserva- 
tion of reversionary interest subjected 
entire value of principal to estate tax as 
a transfer effective at or after death. 
Fidelity-Philadelphia Trust Co. v. Roth- 
ensies, Sup. Ct., No. 263, Feb. 5. 


In companion case, decedent in 1922 
created trust reserving income for life. 
Trust was to continue for the lives of two 
nieces. If both nieces predeceased set- 
tlor, corpus was to be paid to settlor. 
HELD: Full value of corpus is subject to 
estate tax, because until settlor’s death it 
was uncertain whether corpus would go 
to beneficiaries or revert to him and there 
is no basis for deducting value of corpus 
for period of life expectancies of measur- 
ing lives. Comm. v. Est. of Lester Field, 
Sup. Ct., No. 578, Feb. 5. 


Period of limitation runs from date of 
payment of assessed tax. On December 
24, 1934, executor sent $120,000 to Col- 
lector in payment under protest, of esti- 
mated estate tax due, which amount was 
carried in suspense account until Febru- 
ary 25, 1935, when returned was filed. 
On March 28, 1935, $80,000 was applied 
to estate tax due. On March 26, 1938, 
executor filed a refund claim for the $40,- 
000. In April 1938, Collector assessed 
deficiency which was paid by application 


of balance in suspense account and addi- 
tional check from executor. Commission- 
er rejected refund claim. On May 20, 
1940, another claim for refund, based on 
additional deductions, was filed. Collec- 
tor contended that period of limitation on 
latter claim started December 24, 1934, 
when he received $120,000. HELD: That 
payment was in nature of deposit against, 
taxes later to be found due. Since pay- 
ment is not made until tax is assessed, 
statute of limitations runs from date of 
payment. Tax obligation did not become 
defined until April 1938, when deficiency 
was assessed. Therefore, refund claim 
of May 20, 1940, was filed within three- 


year period of statute of limitations. 
Rosenman and ano., Execs. v. United 
States, Sup. Ct. No. 207, Jan. 29. 


Transfers of incompetent held in con- 


templation of death. State court ad- 
judged decedent an incompetent. She 
had an annual income of $300,000, of 
which only $50,000 was needed for her 
support. Court was petitioned for high 
allowances for issue and sums for brother 
and sisters of incompetent. Payments up 
to incompetent’s death amounted to $1,- 
400,000. HELD: Allowances to issue in 
excess of annual payments made prior to 
adjudication of incompetency were made 
in contemplation of death and therefore 
taxable. Issue had own funds and were 
to share in decedent’s estate. However, 
allowances to collaterals were not in con- 
templation of death as they needed funds 
and would not share in estate. As pay- 
ments for support, they are not includ- 
ible in decedent’s gross estate. City Bank 
Farmers Trust Co. v. McGowan, Sup. Ct., 
No. 294, Jan. 29. 

Bequests to trustees to promote legis- 
lation non-deductible. Commissioner dis- 
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allowed deduction for bequests to trusts 
under which trustees had power to draft 
legislation and to secure its enactment. 
HELD: No deduction is allowable be- 
cause such bequests do not qualify under 
Sec. 812(d) of I.R.C. as exclusively for 
charitable, scientific or educational pur- 
poses. Est. of Robert Marshall v. Comm., 
C.C.A.-2, Jan. 23. 


Exercise of power of appointment not 
taxable. Decedent died in 1938 and by 
will exercised power of appointment 
given to him under father’s trust. Cer- 
tain persons were excluded as possible 
appointees. At date of death only the 
exercise of a general power of appoint- 
ment was subject to tax. HELD: This 
was not a general power within meaning 
of applicable taxing statute, notwith- 
standing the limitation on beneficiaries 
was narrow or that donee could appoint 
property to his own estate or creditors. 
Power was created before Federal estate 
tax law was enacted, so no tax motive 
existed. Clauson v. Vaughan, Exec., 
C.C.A.-1, Jan. 29. 


Irrevocable trust not ineludible in 
gross estate. In 1922, decedent, 42 years 
old and intending to remarry, created ir- 
revocable trust for herself for life with 
remainder to three children or their sur- 
vivors. At that time children were all 
under 21 and had no children. On death 
of mother in 1941, children were all living 
and two had issue. Grantor’s reser- 
vation of life estate was not controlling 
on the question of taxability. HELD: 
Transfer is not taxable as part of gross 
estate because from facts it was not in- 
tended to take effect at or after death. 
Grantor parted with remainder interest 
completely in 1922 and there was nothing 
to vest at her death. (Note: Former 
opinion, Nov. 6, 1944, by same Court in 
favor of Government withdrawn.) Cen- 
tral Hanover Bk. & Tr. Co., Ttee. v. 
United States, U. S. Ct. of Claims, No. 
46003, Feb. 5. 


Gift Tax 


Annual exclusion denied for gift in 


trust. Taxpayer and wife created for 
minor grandchildren seven separate ir- 
revocable trusts. Trust income, and cor- 
pus if necessary, might be applied to 
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their maintenance, education and sup- 
port. Undistributed trust income was to 
be added to corpus, which was distribut- 
able in stated percentages upon each 
beneficiary’s reaching ages 25, 30 and 35, 
with remainder over in case of death. 
Parents were fully able to support chil- 
dren, the trusts expressly contemplating 
use of income only in case of necessity. 
HELD: Transfers were gifts of future 
interest and consequently not entitled to 
benefit of annual exclusions. Present en- 
joyment of gifts was contingent upon 
conditions which might arise in the fu- 
ture. Fondren and ano. v. Comm., Sup. 
Ct., No. 88, Jan. 29. 


Valuation of stock. Corporate stock 
could be owned only by employees and, if 
employment terminated, it had to be of- 
fered to corporation at book value. Hus- 
band, who was officer and majority stock- 
holder, transferred 2500 shares to his 
wife, also an employee. Tax Court had 
held that stock subject to restriction was 
taxable at book value of $89,000 rather 
than $219,000, Commissioner’s value. 
HELD: It was erroneous, as a matter of 
law, not to consider any other factor than 
book value of stock at gift date. Comm. 
v. McCann, C.C.A.-2, Dec. 21, 1944. 


Income Tax 


Accumulated trust income not taxable 
to beneficiary. Taxpayer’s husband set 
up trust, with trust income in trustees’ 
discretion to be: (1) added to corpus, (2) 
paid to taxpayer, (3) expended for chil- 
dren’s benefit, or (4) paid for life insur- 
ance premium on taxpayer’s life. She 
also had power, with consent of trustees, 
to receive corpus payments. Commis- 
sioner contended that 1939 trust income 
was taxable to the beneficiary under Sec. 
22(a) of I.R.C., under rule of Helvering 
v. Clifford, 309 U. S. 331, and under Sec. 
166 of I.R.C. Court disregarded his 
novel contention. HELD: Income from 
discretionary trust was not taxable to 
beneficiary. Beneficiary was neither 
donor nor trustee, did not appoint trus- 
tees, did not receive income, was not in 
control of trust. She did not have neces- 
sary measure of control to warrant taxa- 
tion under extended application of Sec. 
22(a). Simonds v. Hassett, U.S..D.C., 
Dist. of Mass., Jan. 16. 





LAW AND TAXES 


Loss allowed only if transaction closed. 
Taxpayer bought units of Chase National 
Bank stock and its securities affiliate. 
Cost was not allocated between two sep- 
arate stocks received in nontaxable ex- 
change because fair market value was 
lacking at time of exchange. HELD: No 
loss is allowable on sale of Chase Bank 
stock alone and no loss is sustained until 
original transaction is closed by sale of 
stock of affiliate. Spreckels-Rosekrans 
Investment Co. v. Lewis, C.C.A.-9, Jan. 
24. 


Revenue Bureau Rulings and Tax News 


I. T. 3707. Holds that where taxpayer 
creates irrevocable trust, reserving in- 
come for life with remainder over at his 
death to a beneficiary which meets the 
requirements of Sec. 23(0)(2) of the 
I.R.C. (charitable, etc. organizations) 
present value of remainder interest is de- 
ductible by taxpayer in his income tax 
return for taxable year in which property 
is transferred in trust, subject to usual 
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15% limitation on deductions for con- 
tributions. 


I. T. 3708. Holds that the amount 
specified in employment contract, to be 
paid, in case of death of employee prior 
to expiration of contract, to legal repre- 
sentatives of employee or to beneficiaries 
designated by him, accrued as of date of 
employee’s death in 1942, and, under Sec. 
42(a) of I.R.C., as applicable to taxable 
year 1942, is properly includible in dece- 
dent’s return notwithstanding payment 
of such amount to beneficiaries desig- 
nated by him. (Does not apply to taxable 
years beginning after December 31, 
1942.) 


Renewal Commissions. G.C.M. 11473, 
providing that renewal commissions re- 
ceived by estate of decedent under con- 
tract with insurance company are not 
subject to Federal income tax until. 
amount exceeds value at which contract 
was appraised for estate tax purposes, is 
nullified by Section 126, I.R.C., for 1943 


eG All Year .-- 


All Year ---__— 


Montgomery’s new 


Federal Taxes on 
Estates, Trusts 
and Gifts 1944-45 


Other Books You Should 
Using In Your Trust Work 


REAL ESTATE MANAGEMENT 


by H. Robert Mandel. A manual presenting 
the basic principles and practices which 
zovern profitable property operations, to- 
gether with successful scientific methods de- 
veloped. Combines fundamentals with actual 
experience in a solid foundation 
for management procedure .......... $4.00 


SOUND POLICIES FOR 
BANK MANAGEMENT 


Be 


Price 
$7.50 


a 


PEDERA 
TAXES 0 
ESTATE: 
TRUSTS 
GIFTS 


MONTGOME! 


Brings you up-to-date on application of fed- 
eral estate tax, gift tax and those features 
of income tax peculiar to estates and trusts. 


The Guide to Estate Planning 


THE 1944-45 issue of this famous guide con- 
tinues to lay emphasis on intelligent estate 
planning—on what can and cannot be done 
to ease the tax burden by reducing both es- 
tate and income taxes. 
Every important problem has been reconsidered 
in light of developments resulting from the 
law as amended to date and from its adminis- 
tration. Throughout, you have interpretation 
and advice rooted in experience of an organiza- 
tion of lawyers and accountants who in years of 
practice have handled thousands of estate prob- 
lems. 


MAKE SURE you have this help; send now 
for your copy. You'll use it all year for 
answering practical problems of tax deter- 
mination ; for getting leads on tax angles in 
estate transactions; for its counsel on prop- 
er draftsmanship of wills, indentures, etc. 


THE RONALD PRESS 


by Robert G. Rodkey. Important, compact 
discussion for bank officers and directors of 
those problems of successfully operating the 
individual bank which they as topmost man- 
agers must deal with by funda- 

mental policy decisions $4.00 


BANK AUDITS 
AND EXAMINATIONS 


by John I. Millet. Authentic, up-to-date 
practice. Takes cognizance of the enlarged 
scope of the examiner’s work consequent on 
changes in banking and regulations; in- 
cludes review of policies and ac- 

tivities of the trust department. $6.00 


WHAT THE FIGURES MEAN 


by Stephen Gilman. For the man who is not 
a statistical expert but who must neverthe- 
less interpret business figures and reports. 
Shows how to bring out important, but fre- 
quently obscure meanings in all 

types of data $2.50 


COMPANY, Publishers 
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and subsequent years. (Letter ruling of 
Feb. 24, 1945.) 


T. D. 5434, 5437 and 5436 respectively, 
amend estate, gift and income tax regula- 
tions to extend time to release powers of 
appointment (under gift and estate tax 
provisions) and time to satisfy pension 
and profit-sharing trust provisions of 
I.R.C. These decisions effectuate man- 
dates of Public Law 511. 


Amortization of Bond Premium. In- 
formal ruling holds that premium is not 
amortizable at any time on American 
Telephone and Telegraph, callable, con- 
vertible, 3’s of 1956. (Feb. 17, 1945.) 


PS No. 46. Permits employer to esti- 
mate net income to be used in determin- 
ing contribution under profit-sharing 
plan if actual data cannot be obtained 
prior to expiration of sixty-day period 
provided for under Sec. 23 (p) (1) (E) of 
I.R.C. Arbitrary estimate or haphazard 
guess of net income is not acceptable, 
however. 
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PS No. 47. States that rulings will not 
be issued approving payments to employ- 
ees’ trusts after March 1, 1945, condi- 
tioned upon repayment in event plan is 
not approved by Commissioner or stock- 
holders within reasonable time. Regula- 
tions and rulings have sufficiently clari- 
fied requirements of qualification, so 
that need for conditional payments no 
longer exists. 


Pension Plan for 5,000 


City Bank Farmers Trust Company of 
New York has been selected as trustee of 
the retirement plan instituted recently by 
Corning Glass Works for approximately 
5,000 employees. The plan, which is of the 
trustee-managed type, provides retirement 
and severance (for disability or hardship) 
benefits on the basis of 1 percent of annual 
earnings up to $3,000 for the first 20 years 
of service and .5 percent for each year in 
excess thereof, and 2 percent of earnings 
in excess of $3,000 for 20 years with .5 
percent for additional years. 





EXECUTOR 
CUSTODIAN 


TRUSTEE 
GUARDIAN 


The 


FIFTH AVENUE BANK 
OF NEW YORK 


530 FIFTH AVENUE 
AT 44TH STREET 


909 MADISON AVENUE 


AT 73RD STREET 





LAW AND TAXES 


RECENT STATE LEGISLATION 
AFFECTING FIDUCIARIES 


HE following measures passed dur- 
ing the 1944 sessions have become 
law. 


Arkansas 


S.B. 234: Extensive revision of pro- 
bate law, inter alia, shortens statute of 
non-claim to six months after first publi- 
cation of notice to creditors; fixes statute 
of limitations on all claims against es- 
tates of decedents at three years from 
date of death; requires notice to interest- 
ed parties upon the probate of a will in 
common form; authorizes private sales of 
personal property by executors, adminis- 
trators, guardians and curators; abolish- 
es necessity of filing an appraisement by 
executors and administrators; author- 
izes continuance of business by executor 
or administrator for limited period; pro- 
vides means for judicial determination of 
heirship. 


Indiana 


S.B. 180: Repeals Uniform Trustees 
Accounting Act and substitutes a new 
procedure. (See separate story below.) 


H.B. 58: Permits infants in armed 
forces and Merchant Marine to make a 
will and validates those made since Sept. 
16, 1940. 


Iowa 


H.F. 11: Permits court, on application 
of fiduciary, to authorize payment of 
share of an incompetent not exceeding 
$200 to parent, natural guardian or care- 
taker of incompetent where no legal 
guardian has been appointed. Statute 
formerly specified only minors. 


Maryland 


H.B. 44: Authorizes court, on petition 
of fiduciary, to direct payment of funds 
to County Commissioners or Mayor and 
City Council of Baltimore for their re- 
spective use, where after period of seven 
years from final account fiduciary is un- 
able to locate beneficiary or his legal 
representative. 


North Carolina 


H.B. 9: Establishes procedure for dis- 
pensing with administration of intestate 
estates not exceeding $300 and consisting 
of certain types of assets only. 

S.B. 18: Exempts employee trusts 
from operation of rule against perpetui- 
ties or restraints on the power of aliena- 
tion of title to property. 


Oregon 


S.B. 33: Provides that right of co- 
owner or beneficiary of United States 
bonds to receive payment shall not be de- 
feated by any law governing transfer of 
property by will, gift or intestacy (with 
an exception as to statute on fraudulent 
conveyances ). : 

S.B. 64: Provides that a testator may 
deposit his will for safekeeping in office 
of his county clerk. 

S.B. 92: Provides for discovery of 
concealed assets of wards in manner sim- 
ilar to that applicable to concealed assets 
of decedents. 

* * * 

Among the more important pending 
measures not previously reported are the 
following: 

Arkansas: To eliminate taxation of es- 
tates of less than $100,000; to limit tax 
to actual Federal credit; and, as to es- 
tates of non-residents, to tax only local 
real property and tangible personal prop- 
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erty having actual situs in Arkansas and 
only if state of domicile taxes similar 
property in estates of Arkansas residents. 


Connecticut: To apportion Federal and 
estate taxes among persons interested in 
estate. To raise limit on participation in 
common trust fund from $20,000 to $25,- 
000 and to increase limit on size of fund 
from $200,000 to $500,000. To relieve 
life beneficiary of portion of expenses of 
administering trust. 


Delaware: To permit corporate fiducia- 
ries to carry trust securities in name of 
nominee. To eliminate doubt as to pos- 
sible inclusion of real estate in calculat- 
ing income under testamentary trust dur- 
ing settlement of estate. To exempt em- 
ployee trusts from operation of rule 
against perpetuities. To clarify preferred 
status of uninvested trust balances in 
hands of corporate fiduciaries as against 
claims of creditors. To adopt Uniform 
Stock Transfer Act. 


Georgia: To adopt Uniform Trusts 
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Act. To permit release of powers of ap- 
pointment. 


Pennsylvania: To adopt prudent man 
rule of investment. To increase limit on 
participation in common trust fund to 
$50,000 when permitted by Federal Re- 
serve Board. 


Indiana Repeals Uniform 
Trustees Accounting Act 


The Uniform Trustees Accounting Act has 
just been repealed in Indiana, the first State 
to have adopted it. Experience under it 
during the eight years since its enactment 
proved so undesirable that a substitute pro- 
cedure was passed by the legislature with- 
out amendment or a dissenting vote. 

The new law, in line with the recommen- 
dations of an A.B.A. Trust Division Com- 
mittee (see Feb. 1945 Trusts and Estates 
183), provides that trustees of living and 
testamentary trusts shall mail or deliver at 
least annually to each adult income bene- 
ficiary an itemized statement of current re- 
ceipts and disbursements of principal and 
income, and upon request of any such 
beneficiary shall furnish him an itemized 
statement of all property then held; the 
trustee may file such statement in the court 
having jurisdiction over the trust. 

The trustee may at any time file an inter- 
mediate account in the proper court. Upon 
petition of the settlor or any beneficiary 
after notice to the trustee, the court may 
direct the trustee to file an account not less 
than one year after any previous account 
(or the inception of the trust). Notice by 
summons and publication must be given to 
each living beneficiary. Upon the return 
day any beneficiary may file objections. The 
court shall appoint the legal guardian of a 
beneficiary or, if none, the Clerk of the 
Court, or a guardian ad litem as the court 
may deem best for the beneficiary’s inter- 
ests, to represent infant, incompetent, un- 
born or unascertained beneficiaries who shall 
be bound by the action of the representative. 
Every unborn or unascertained beneficiary 
shall be concluded by an action taken by the 
court for or against any living beneficiary 
of the same class or whose interests are 
similar to theirs. 

The judgment rendered on the account 
shall be final and conclusive on all parties 
interested, subject to a right of appeal with- 
in 60 days. Otherwise, the procedure shall 
be governed by the law relating to proceed- 
ings in civil cases, 
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Decisions 


LEGAL CONTRIBUTING EDITORS 


Digests of the current decisions affecting fiduciaries, published in the follow- 
ing pages, were reported by these attorneys, for their respective jurisdictions: 


CALIFORNIA: Walter L. Nossaman—Brady & Nossaman, Los Angeles 

DISTRICT OF COLUMBIA: Harold A. Kertz—Roberts & McInnis, Washington 
IOWA: Eugene D. Perry—Stipp, Perry, Bannister & Starzinger, Des Moines 
NEW YORK: Joseph Trachtman—Attorney-at-law, New York City 

OHIO: R. P. Biechele—Assistant Counsel, The Cleveland Trust Company, Cleveland 
WISCONSIN: Ralph M. Hoyt—Shea & Hoyt, Milwaukee 


The complete roster of editors appears in July and January. 





Assets — Business — Request in Will to’ 
Sell Business at Inventory Cost 


Wisconsin—Supreme Court 
Estate of Bosse, 16 N.W. (2d) 832. 


Testator in his will gave his entire estate 
to his widow and his secretary, but inserted 
in the will a “request” that they and his 
executor should enable another employe 
named Liebert to purchase his business “at 
inventory cost.” The County Court, in an 
order from which no appeal was taken, con- 
strued the provision as mandatory and fur- 
ther construed the words “at inventory 
cost” as meaning the value of the business 
as determined by the court appraisers in the 
probate proceeding. Thereupon Liebert pe- 
titioned the court for an order compelling 
the executor to sell him the business at the 
appraised value and to account to him for 
the profits of the business since the death 
of the testator. From an order entered in 
accordance with such petition, the executor 
appealed. 

HELD: (1) The first order, though its 
correctness is doubtful, is final and binding 
upon all parties since no appeal was taken 
from it. 

(2) The provision of the second order 
awarding the intermediate profits of the 
business to the petitioner was erroneous. 
He was not a legatee of the business but 
was merely given a right to purchase it, 
and his right to profits dates only from the 
date of such purchase. 

ee 

American corporations contributed more 
than one billion dollars to employee benefit 
plans during 1944, according to an estimate 
reported by the Journal of Commerce. 





Compensation — Collector's Commis- 
sions — Attorney's Fees 


United States Court of Appeals— 
District of Columbia 


Buck, Ancillary Executor of the Estate of Frank 
H. Buck et al v. Putnam, Collector of the Estate, 
No. 8718, decided December 11, 1944. 


Decedent, a member of Congress from 
California, died testate in the District of 
Columbia, September 17, 1942. At time of 
his death, he owned approximately $580,000 
worth of securities and personal property 
located in the District of Columbia. De- 
cedent’s daughter was the’ only member of 
the family residing in the District of Colum- 
bia and on application, letters of collection 
were duly issued to her. The daughter 
served as collector of the estate for ten 
months, and thereafter, delivered the net 
estate to the ancillary executor. In her 
final account, she requested an allowance of 
$6,000 to her attorney, and a commission 
to herself of 144 per cent. The claimed com- 
mission and fee were allowed by the Dis- 
trict Judge and on appeal the Court affirmed 
the allowance and 


HELD: The District Code provides that 
the commission allowable to a collector in 
the administration of an estate shall be at 
a rate “not exceeding ten per centum” and 
that on the facts and circumstances, an al- 
lowance of 1% per cent was not unreason- 
able. An attorney whose services are ren- 
dered an estate at the request of a collector, 
may look to the estate for compensation. 
The circumstances surrounding the recov- 
ery of the assets justified an allowance of 
$6,000 for legal services. 
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Compensation — Taking Commissions 
Prior to Allowance by Court Order to 
Close Federal Estate Tax 


New York—Surrogate’s Court, New York County 
Matter of Hoff, N. Y. L. J., Feb. 27, 1945, p. 757. 


To meet a dead-line fixed for payment of 
executors’ commissions in order to permit 
the deduction thereof from the gross estate 
for federal estate tax, the executors paid 
themselves commissions prior to the allow- 
ance thereof by decree on accounting. In 
overruling objections seeking surcharge of 
interest from the date of such payment, the 
Surrogate 


HELD: The commissions were paid, in 
effect, under compulsion of the govern- 
ment. In the brief time afforded it was 
impossible to account formally and obtain 
the allowance of commissions in the usual 
way. The payments were made in good 
faith to protect the interests of the bene- 
ficiaries; and moreover the life beneficiaries 
had consented to the premature taking of 
commissions. 

The commissions were computed in the 
usual way upon the date of death values 
fixed by the government for federal estate 
tax. The objectants contended that since 
there had been a large shrinkage in the 
value of a large block of stock during the 
six months which elapsed between the date 
of death and the issuance of letters testa- 
mentary the commissions should have been 
computed as of the later date, which would 
reduce the commissions by about $20,000. 
In overruling such contention, the Surrogate 


HELD: In exercise of the discretion con- 
ferred upon them by S.C.A. §285 subd. 5, the 
Surrogates customarily accept the date of 
death values fixed in the estate tax pro- 
ceedings and disregard any increase or de- 
crease between the date of death and the 
actual receipt of assets by the executor; 
this is a rule of convenience and economy 
because it obviates the expense of re-ap- 
praisals; in the instant case the delay in 
obtaining letters was due to war conditions 
and the executors acted entirely in good 
faith; moreover, to re-open the federal 
estate tax proceeding might lead to a great 
increase in federal estate tax as compared 
with the net saving of $10,000 [50% of 
$20,000] which would result from sustaining 
the objections. 

re) 


Lambert Co. has established a retirement 
trust fund for employees, with the Manu- 
facturers Trust Co., subject to stockholders’ 
approval. 
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Distribution — Ademption — Demon- 
strative versus Specific Legacies 


California—District Court of Appeal 
Estate of Cline, 67 A.C.A. 913. 


Cline’s will bequeathed to B “the sum of 
$3,000 inherited by me from the estate of 
my father, Samuel Newton Cline, and I 
direct that this sum be paid before any 
other bequest hereinafter made.” No sum 
so derived was identifiable in Cline’s estate. 
Administratrix contended legacy had been 
adeemed. 


HELD: Legacy was demonstrative (that 
is, general with a source of payment speci- 
fied). There was and could be no ademp- 
tion. 


oO 


Distribution — Validity of Revocable 
Trust and Rights of Widow to Take 
Distributive Share of Trust Assets 


Ohio—Supreme Court 
Bolles v. The Toledo Trust Company, 144 O. S. 195. 


In 1928, George A. Bolles created a re- 
vocable and amendable trust agreement 
with The Toledo Trust Company, which was 
denominated “Trust No. 331.’’ Under its 
terms the donor was to receive the income 
during his lifetime and upon his death the 
Trustee was to pay to the donor’s wife, dur- 
ing the balance of her lifetime, $500 per 
month from the net income, the Trustee 
being directed to retain in Trust No. 331 
property sufficient to produce income of 
$500 per month and to transfer and deliver 
to another trust (No. 328) theretofore cre- 
ated by the donor for the benefit of his 
daughter any property over and above an 
amount sufficient to produce such income. 

Upon the same day that Bolles created 
Trust No. 331 he executed his will, the resi- 
duary clause of which disposed of the re- 
mainder of his property to The Toledo 
Trust Company in trust “to be managed 
and disposed of in accordance with the 
terms and provisions of a certain trust 
agreement... known as trust No. 331...” 
The assets going into Trust No. 331 at the 
time of its creation were nominal and re- 
mained nominal up to the date of the don- 
or’s death. The residue of his estate was 
substantial. 

In 1930 Mr. Bolles created another re- 
vocable and amendable trust with The Tol- 
edo Trust Company, denominated “Trust 
No. 520,” under which he deposited securi- 
ties having an approximate value of $80,000 
and in which it was provided that upon 
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donor’s death the entire assets of Trust No. 
520 were to be transferred to Trust No. 
331. 


Bolles died in 1933. As appears from 
other reported cases involving this estate 
various substantial gifts which the testator 
had attempted during his lifetime to make 
to his widow, entirely separate and apart 
from his trusts, were held incomplete and 
ineffectual (see Bolles v. The Toledo Trust 
Co., 132 O. S. 21, and Bolles v. The Toledo 
Trust Co., 136 O. S. 517). The widow there- 
upon instituted the instant action. The 
primary claim of the widow, as stated by 
the Court, was as follows: 


. . that her husband and The Toledo Trust Com- 
pany, by means of two trust agreements (Nos. 331 
and 520), attempted to deprive her of her statu- 
tory rights as widow to elect to take one-third of 
the property involved in those trusts. It is the 
claim of the widow that her husband maintained 
full dominion and control during his lifetime of 
the property in those trusts ‘to all practical in- 
tents and purposes as though he had not trans- 
ferred any of it to the so-called trustee.’ ”’ 


HELD: Although Trusts Nos. 331 and 
520 are valid, in event the widow elected to 
take under the statute of descent and dis- 
tribution she would be entitled to her dis- 
tributive share of the net estate, which in- 
cludes the property in Trusts Nos. 331 and 
520. The court stated at page 212: 


“We recognize the right of the husband to dis- 
pose of his personal property during his lifetime 
without the consent of his wife, but we do not 
recognize the right of the husband to bar his wife 
of her right to a distributive share in the property 
which the husband possessed at the time of his 
death. It is not necessary to hold that the terms 
of either trust No. 331 or trust No. 520 created a 
mere agency to come to the conclusion that Mr. 
Bolles during his lifetime had substantial enjoy- 
ment and dominion over the small amount of 
property in trust No. 331 and of the substantial 
amount of property in trust No. 520. Mr. Bolles 
made himself the beneficiary during his lifetime of 
these amendable and revocable trusts. Until the 
death of Mr. Bolles trust No. 331 remained, as 
apparently it was his intention for it to so remain 
during his lifetime, wholly inadequate for the pur- 
pose for which it was established. Therefore, we 
are led to the conclusion that as to the widow, 
trusts Nos. 331 and 520 were illusory. This criti- 
cism does not necessarily affect the validity of 
either of these trusts under Section 8617, General 
Code, but it is intended to show that such trusts 
may not be used as a device to deprive the widow 
of her distributive share of the property possessed 
by her husband at the time of his death. To the 
extent that such an arrangement, if allowed to 
stand, would deprive the widow of her distributive 
share of property, it is voidable at the instance 
of the widow.”’ 


While in view of the foregoing holding it 
may have been unnecessary to determine 
the question, the court held that Trust No. 
331 was incorporated by reference into the 
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will inasmuch as it constituted a fact of in- 
dependent significance, and that the will 
did not create a trust separate and apart 
from Trust No. 331. 


0 


Real Property — College Real Estate 
Taken by Deed in Trust to Pay An- 
nuities is Subject to Real Estate Tax 


Iowa—Supreme Court 
Trustees of Iowa College v. Baillie, 17 N.W. (2d) 
143. 


Iowa Code (1939) Section 6944, Para- 
graph 11, provides that there shall be ex- 
empt from taxation: “Real estate owned by 
any educational institution of this state as 
part of its endowment fund, to the extent 
of 160 acres in any civil township.” 

A valuable quarter block of business real 
estate was conveyed, subject to a mortgage 
to be paid by the college, and out of the 
income each of three grantors was to re- 
ceive $1,000 per month for their respective - 
lives, $4,500 per year was to be paid to 
relatives of the grantors, and if the net 
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income was sufficient to pay $750 per year 
to a museum of fine arts, to establish an 
annuity reserve to make good annuities to 
grantors, to award $500 per year scholar- 
ships, $75,000 to erect a college hospital, 
$125,000 for a college dormitory, etc. The 
grantors reserved a lien on the property 
and income to insure payment of annuities. 


HELD: The real estate in the circum- 
stances was still subject to taxation. 


0 


Wills — Probate — Proceedings Affect- 
ing Nonresident Aliens 


California—Supreme Court 


Farmers and Merchants National Bank v. Superior 
Court, 25 A.C. 837. 


Petition for probate of will named as 
devisees two persons residing in enemy 
occupied territory. Notice of hearing of 
petition was sent to these heirs by mail ad- 
dressed in care of Alien Property Custo- 
dian, of which the Custodian acknowledged 
receipt. The Custodian did not accept ser- 
vice, but one year after will was admitted 
to probate entered general appearance for 
the foreign devisees and filed on their be- 
half a waiver of failure to comply with Sec- 
tion 328, Probate Code, and Custodian Gen- 
eral Order No. 6. Section 328 requires ser- 
vice of notice of hearing of the petition for 
probate upon heirs, devisees and legatees, 
or addressed to them at their places of resi- 
dence. Superior Court refused to proceed 
with administration on the ground of lack 
of jurisdiction. In this proceeding in man- 
damus to compel court to proceed: with ad- 
ministration, writ granted. (See June 1944 
Trusts and Estates 626) 


HELD: (1) Copies of the notice must 
be personally served or mailed in the stated 
manner, and these provisions are manda- 
tory. 

(2) Where omission of name of a known 
heir appears on the face of proceeding, 
court has no jurisdiction to admit the will 
to probate, but rule is otherwise if name of 
heir is omitted from petition, so that the 
defect does not affirmatively appear. 


(3) In this case, jurisdictional defect 
was cured by general appearance of Alien 
Property Custodian on behalf of the foreign 
heirs. 

(4) It is unimportant that the general 
appearance was made subsequent to order 
admitting will to probate. 

(5) Alien Property Custodian had au- 
thority to represent devisees residing in 
enemy occupied territory. 


TRUSTS and ESTATES—March 1945 


Wills — Probate — Conflict Between 
Testimony as to Date of Execution and 
Recital in Attestation Clause 


Wisconsin—Supreme Court 
Will of Frederiksen, 16 N.W. (2d) 819. 


Testator executed a will in 1938, which 
was admitted to probate. Appeal was taken 
by the proponent of another will which was 
drafted in 1937 but whose date of execution 
had been obliterated by tearing the sheet 
in such a way that the last digit of the 
figure representing the year was missing. 
The attesting witnesses to this will testified 
that it was not executed until 1939, though 
the attestation signed by them recited that 
the date of execution was April 29, 1937. 


HELD: The date of the will being a ma- 
terial portion thereof, the obliteration of 
such date is such an alteration as will void 
the will unless satisfactorily explained by 
the person having custody thereof. Recitals 
in an attestation clause can be overcome 
only by clear and satisfactory evidence, and 
the testimony of an attesting witness at- 
tempting to impeach such clause is to be re- 
ceived with caution. The trial court’s re- 
fusal to accept such testimony as sufficient 
to override the recital of the attestation 
clause, in the absence of any explanation 
as to how the will came to be multilated, 
was warranted. 


0 


Wills — Probate — Provision Against 
Contest Held Void 


Iowa—Supreme Court 
In re Estate of Conklin, 17 N.W. (2d) 129. 


The estate was large. The will provided: 
“It is also my will and desire and I hereby 
direct that if any person entitled to any 
legacy, bequest or annuity under the terms 
of this will shall directly or indirectly con- 
test or dispute the probate of this will,... 
in that event, all the legacies, bequests or 
annuities declared in favor of such person 
by this will or provided for herein, shall 
immediately thereupon be revoked, cease 
and determine and become wholly void and 
of no effect.” 

A beneficiary did contest; the judgment 
below was against her and trial court held 
she had forfeited her legacy. 


HELD: Reversed. Because contestant 
acted in good faith and on the advice of 
legal counsel, she was still entitled to her 
legacy under the will. 





